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QUESTION PRESENTED 


Whether appellant, an American soldier in Korea charzed 
with murdering a Korean national, is entitled to issuance of 
the writ of habeas corpus and a plenary hearing, when: he 
alleges in his petition that sutjecting him to trial ina 
Korean court under the purported authority of a Status of 
Forces Agreement between the United States and the Republic 
of Korea violates his federal constitutional and statutory 
rights and he makes detailed, specific, and undenied factual 
allegations, which, if true, show that he cannot receive a 


fair trial in a Korean court? 


This case has been before this Court in No. 21,981, Smallwood 


v. Clifford and in Misc. Nos. 3278 and 3779, Smallwood v. 
Clifford. 


In The | 
UNITED STATES COURT OF APPEALS - 
FOR THE DISTPICT OF COLUMBIL CIRCUIT 


No. 22,052 


1. K. SMALLWOOD, JPR., Appellant 
Vv. 


HONORABLE CLAPK M. CLIFFOPD, Appellee | 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


Appellant appeals from a judgment of the United States 
District Court for the District of Columbia discharging a rule 
to show cause it had previously issued and dismissing his 
petition for a writ of habeas corpus. The opinion of the 


District Court is set forth as Appendix A to this Brief. 


ty 


The judgment of the District Court was entered on Jiume 
25, 1966. Leave to appeal in forma pauperis was granted by 
the District Court on June 25, 196%. The record was docketed 
on June 26, 1968. 

The jurisdiction of this Court on appeal is founded 
on the Act of June 25, 1948, c. 646, 62 Stat. 929, 28 U,S.C. 


S 5292. 
INTRODUCTORY STATEMENT 


This case raises grave and substantial issues as to 
the constitutional and other legal rights of an American 
soldier under the Status of Forces Agreement of July 9, 1°56, 
between the United States and the Republic of Korea, It 
also raises a fundamental issue as to the availability of the 
writ of habeas corpus to an American soldier as a means of 
vindicating his constitutional rights when they are jeopar- 
dized by his own Government pursuant to the purported authority 
of a Status of Forces Agreement. Appellant has not yet had 


plenary consideration of the merits of his claims because of 


the District Court's refusal to issue the writ of habeas corpus. 


pi eo 


e e o | 
This Court has already recognized the importance of | 


the questions in this case. Twice during the course of this 


litigation it has entered orders enicinins arpellee from 
transferring appellant to the custody of the authorities of 
_ the Republic of Korea, pending the hearing of his case here. 


No. 21,981, Order of May 29, 1968; No. 22,953, Order of July 


.5, 1968. It is a matter of vital concern to American service- 


men everywhere that this Court now reverse the judgment of the 


District Court and require that Court to issue the writ of | 
habeas corpus and give plenary consideration, including an | 
evidentiary hearing if necessary, to the merits of appellant 


claims. | 


STATEMENT OF THE CASE 


Appellant is an American soldier stationed in Korea. | 


He was arrested on February 29, 1962, on suspicion of mur-. 


dering a Korean national. He was first charged with murder | 


under Article 118 of the Uniform Code of Military Justice, 
10 U.S.C. § 918, by the American military authorities. An 


investigation of the case by a designated officer of the 


's 


Dae) ose 


United States Army resuited in a recommendation that the 
charges be dismissed for lack of evidence. Nevertheless, che 
authorities of the Rerublic of Forea indicted appellant for 
murder under Korean law. (Petition for Writ of Habeas Corpus, 
E- 1.) His trial in ai court of the Republic of Porea commenced 
June 4, 1968. Appellant was convicted of murder in the Korean 
court on July 2, 196&, and sentenced to 15 vears imprisonment. 
Pursuant to the orders of this Court, he has remained in 
American military custody in a stockade at Ascom, Korea, 
pending the outcome of this case. 

Cn May 3, 1968,' appellant filed the present petition 
for habeas corpus pro se in the District Court. An order to 
show cause why the writ should not issue was granted by the 
District Court. Appellant challenged the legal authority of 
appellee and appelleets subordinates to hold him in confine- 
ment for the purpose of curning him over or making him avail- 
able for trial in the courts of the Republic of. Korea on a 
number of grounds. Ue asserted that: 

1. There is no treaty or law of the United States 


authorizing the Status of Forces Agreement between the 


‘United States and the Fepublic of Korea, pursuant to which | 
the Republic of Korea purports to assert jurisdiction over 
him. | 
2. The Status of Forces Agreement between the United 
States and the Republic of Korea is contrary to the Constitu- 
'tion and the laws of the United States. | 
3. The Status of Forces Agreement does not lawfully 
authorize him to be turned over to the Republic of Korea for 
trial. 
4. The Status of Forces Agreement does not guarantee 
to American servicemen, either on its face or as applied in 
practice, that they will receive basic standards of due pro- 
cess and fair procedure in trials for criminal offenses in| 
' the courts of the Republic of Korea. | 
5. The practices and procedures in criminal trials | 
' in the courts of the Republic of Korea do not conform to | 
basic standards of fair play and due process zuaranteed to. 
' appellant by the Constitution of the United States. | 


Appellant made detailed factual allegations as to prac- 


| tices and procedures in criminal trials in the Korean courts 


i 
fe) 
t 


to support his contentions that he could not receive a fair 
trial there and that such procedural Zuarantees as the Status 
of Forces Agreement does contain are not in fact observed in 
Korean trials. By sworn affidavit accompanying his petition, 
ne alleged that the following practices and procedures are 
followed in a Korean criminal trial: 

(1) At the outset of the trial the judge -- who is 
the sole trier of fact -- receives for his shea atton a 
so-called “protocol,” which is en investigative dossier com- 
piled by the prosecutor containing hearsay statements of pur- 
ported witnesses, conclusory and opinion testimony, and other 
material which would not be admissible at trial under our 
System of justice; 

(2) The judge may refuse in his discretion to call 
the witnesses at trial whose statements are contained in 
the "protocol”; 

(3) The “protocol” is admitted in evidence at the 
trial as so-called “presumptive fact’’ and the defendant then 
bears the burden of coming forward to rebut the accusations 
and statements it contains; 

(4) The burden of proving his innocence of the offense 


is also placed on the defendant; 


(5) The defendant himself makes a statement about 
tthe offense at the trial ard may be questioned abqut tke 
offense by the judge and the prosecutor; 

(6) The judge and the prosecutor may comment on his | 
failure to deny or rebut the charges against him; 

(7) The defendant may not consult with his counsel - 
during the trial except with the permission of the judge, 
and then only publicly; 

(8) No formal rules of evidence are otserved during 
the trial; 

(9) There are no procedures for excluding involuntary 
confessions or evidence obtained by unreasonable searches | 
and seizures; 

(10) The prosecutor may appeal and seek a ereater 
sentence on appeais end 

(11) There is no trial transcript and an appeal is 
based on the prosecutor's “protocol'’ and any physical evi- 
dence before the court. (Brief of Petitioner, sworn to as 
part of his Affidavit in Support of Petition for Habeas Corpu 


pp. 16-20.) 


a) 


On May 27, 1968, appellant sought a temporary restrain- 
ing order in the District Court to enioia appellee from 
turning him over or waking him available to the authorities 
of the Republic of Korea for trial in the Korean court util 
the determination of his petition for habeas corpus. Civil 
Action No. 1154-62. When the District Court denied the 
temporary restraining order, appellant immediately sought and 
obtained an injunction from this Court under the ‘All-Vrits 
Act,’® 26 U.S.C. 1651; No. 21,981, Order of May 29, 196%. The 
order of this Court precluded appellee from transferring 
appellant "to the custody of the authorities of the Republic 
of Korea pending ultimate disposition” of the petition for 
habeas corpus. Appellant's trial, however, went forward in 
the Korean court. 

Appellee filed a return to the order to show cause 
in the District Court on June 6, 1965. Appellee did not deny 
any of appellant's detailed factual allegations as to prac- 
tices and procedures in criminal trials in the courts of the 
Republic of Korea. (Appellee's Return and Answer to Rule to 


Show Cause.) 


‘ 
Ne) 
' 


Nevertheless, the District Court discharged the order 
to show cause and dismissed. the writ. | 

On June 26, 196€, appellant moved this Court for sum- 
mary reversal of the judement of the District Court. Appellee 


in turn moved for summary affirmance. In opposing appellee's 
| 


motion for summary affirmance, appellant filed with this Court 
the affidavit of his military counsel describing the conduct 
of appellant's trial in the Korean court, which was by then | 
complete except for the verdict and sentencing. It supported 
many of appellant's factual allegations in his petition for | 
habeas corpus as to practices and procedures in Korean criminal 
trials. | 

This affidavit confirms the use of the so-called | 
"protocol" -- in this case a 900-page investigative Somstiex | 
which was given by the prosecution to the judges at the start 
of the trial, but which has not been translated from Korean 
and which appellant has not been given an opportunity to 
examine. The affidavit further shows a trial replete with | 


hearsay evidence and disrezard of procedural regularity and | 


orderliness. 


The trial judses called on aprellant and various de- 
fense vitnesses to testify before the prosecution had put in 
any evidence. Defense witnesses were Pees to rebut evidence 
before it was offered. /ppellant was interrozated by the court 
as to the testimony of prosecution witnesses. The court ia- 
spected the house where! tie allesed crime occurred, but aprel- 
lant was not allowed inside during the view. The owner of the 
house testified at the scene outside appellant's presence. 


Large portions of the testimony went untranslated and unre- 


corded. (Exhibit 4 to Appellant's Memorandum in Oprosition 
to Motion for Summary /.ffirmance.) 

This Court on July 3, 1962, denied both motions and 
continued in effect its earlier order preciuding appellant's 
transfer to the Zorean authorities until further order of 
this Court. 

CONSTITUTIONAL, STATUTCEY, Ald 
CTHE> PrOVISIONS OF LAW INVOLVED 


These are set fort: in Appendix 3B. 


STATEMENT OF POINTS 


The District Court Erred in Dismissing the Petition 


RF he 


for Habeas Corpus and Refusing to Grant Appellant a Paenary] 
Hearing on the Merits of His Claims. 

Appellant desires this Court to read the Petition for 
Habeas Corpus and supporting affidavit and trief; the Return 
and Answer to Rule to Show Cause; the Opinion of the District 
Court; and Exhibit A to Appellant's Memorandum in Opposition 


to Motion for Summary Affirmance. 
SUMMARY OF ARGUMENT 


The District Court erred in dismissing appellant's | 
petition for a writ of habeas corpus and denying appellant a 
plenary hearing. The federal habeas corpus statute, 28 U.S.C. 
§ 2243, and leading decisions in the Supreme Court and this | 


Court require that the writ issue and a plenary hearing be 


held on the merits of a petitioner's claims unless they raise 
only issues of law. | 

Appellant claims that subjecting him to trial in a 
Korean court pursuant to the purported authority of the Status 


of Forces Agreement between the United States and the Republic 


of Korea violates his federal constitutional and statutory 


ms ib 


rights. He has supported his claims with detailed, specific, 
and so far undenied factual allegations as to practices and 
procedures in Korean criminal trials. If true, these show 
that ke cannot receive a fair trial in a Korean court because 
even minimal standards of due process are not observed there. 
These allezations state a valid claim for relief in 
habeas corpus on several different grounds and appellant 
should be granted the. opportunity to prove them in a plenary 
hearing. It is a denial of due process of law for officials 
of the United States to subject an American serviceman under 
their control to a criminal trial in a foreica court in which 
he is not accorded minimal standards of due process and fair 
procedure. The United States Government is subject to due 
process limitations in making and implementing a Status of 
Forces Agreement. American officials cannot barter away the 
procedural rights which an American serviceman would have as 
a criminal defendant in an American civilian court or an 
American court-martial, without assuring him even minimal 
standards of due process and fair procedure in the foreign 
court. The writ of habeas corpus must be available to an 


American serviceman to protect his rights to a fair trial. 


- 13 - 


| Appellant's petition raises other substantial issues. 
which can only be resolved by a plenary hearing. He allezes 
‘chat the limited procedural guarantees of the United States- 
Korean Status of Forces Agreement are not observed in Se 
iin Korean courts and that he has been denied justice in the) 
Korean proceedings. These allegations also state a valid a 
‘for relief in habeas corpus, since, if true, there would te 
no obligation on the United States, even as a matter of inte 
national law, to make him available for trial in a Korean 
court under the Status of Forces Agreement. | 

Furthermore, appellant asserts that the United States 
[Korean Status of Forces Agreement is not authorized by any 
treaty or law of the United States. This Azreement makes a’ 


far-reaching change in the criminal jurisdiction to which an 


American serviceman in Korea is subject and forces him to 


‘stand trial in a foreign court in which he does not have the 


ce 


aim 


re 


‘procedural rights he would have in any American court, civilian 


ior military. Authorization by treaty or other form of Congres- 


‘sional action should be required for a Status of Forces Agree- 


ment which effects a change of such magnitude and has such 


drastic consequences for American servicemen. | 


- 14 - 


The Status of Forces ézreemen= in the present case is 
not only unauthorized by any Law or treaty of the United Ctates, 
but it conflicts with a federal statute, the United States 
Constitution, and applicable military reculations having the 
force of law. It is inconsistent with the jurisdictional 
provision of the Uniform Code of Military Justice. It is in 
conflict with the Bill of Rights, which sets forth the proce- 
dural guarantees of Americans charged with crimes, whether 
. civilians or servicemen. Its limited procedural guarantees 


are insufficient on their face to meet the requirements of 


the Bill of Rights as interpreted by recent decisions of the 
Supreme Court. No executive agreement or other form of inter- 
national diplomatic undertaking can override che protections 
of the United States Constitution. 

According to appellant's allegations, this Status of 
Forces Agreement as applied in practice also violates Army 
rezulations which contemplate that American servicemen tried 
in foreign courts shall receive substantially the same proce- 
dural rights they would have in American state or federal 


courts. In failing to secure these rights for him, appellant's 


rE Se 


superiors have violated their duties to him wnder their own | 
zegulations. Issuance of the writ of habeas corpus and the! 
‘holding of a plenary hearing are the only way in which appel- 
‘lant can prove his allegations and obtain appropriate judicial 


relief against the violation of his rights. 


ARGUMENT | 
| 
| 


A. Appellant is Entitled to Issuance of the Vrit of 


‘the ortunity to Prove His Allegations as to Practices 


'ond Procedures in a Korean Criminal Trial. 


| 
1 


Only recently the Supreme Court once again emphasized 


‘the great office of the writ of habeas corpus as the guarantor 


.* 


‘of freedom and individual rights: 


"The writ of habeas corpus is a procedural 
device for subjecting executive, judicial, or 
private restraints on liberty to judicial 
scrutiny. Where it is available, it assures 

among other things that 2a prisoner may require 

his jailer to justify the detention under the 
law. In England where it originated and in | 
the United States, this high purpose has made 
the writ both the symbol and guardian of indi- 
vidual liberty.” Peyton v. Rowe, 291 U.S. 54, 56 | 
(1968) . | 


ery ee 

The power of she courts of the Ristrict of Columbia 
to issue tie writ of habeas corpus on behalf of an American 
soldier held in American military custody in a foreign country 
is settled by the decisions of this Court in Day v. Wilson, 
LOL U.S. App. D.C. 69,! 247 F.2d 6C (1957), aad Cozsart v. 
Vilson, 98 U.S. App. D.C. 437, 236 F.2d 732 (1956), vacated 
as moot, 352 U.S. 8&4 (i$55). See also Eisentracer v. Forrestal, 
24 U.S. App. D.C. 296, 174 F.2d 961 (1949), rev'd on other 
erounds, 339 U.S. 763 (1°50). 

Under the soverning statute, 28 U.S.C. § 2243, and the 
applicable authorities, the District Court's dismissal of the 
writ in this case was clearly erroneous. 2 U.S.C. § 2243 
provides in pertinent part: 

"& court, justice or judge entertaining an 

application for a writ of habeas corpus shall 

forthwith award the writ or issue an order 

directing the respondent to show cause why the 

writ should not be granted, unless it appears 


from the application that the applicant or 
person detained is not entitled thereto.” 


“The person to whom the writ or order is di- 
rected shall make a return certifying the 
true cause of the detention.” 


* * * 


to wnom the writ is directed shall Le reauired | 
to produce at the neerins the ody of the rer~ 
son detained. (emphasis supplied) 


Tne Supreme Court has established that when the rlead 


ings present an issue of fact, "the only admissible proce- 
dure” is “to issue the writ, have the retitioner produced, 
and hold a hearing at weich evidence is received.” Walker | 
v. Johnston, 312 U.S. 275, 285 (1941). Sven when it is con- 
tended that a petitioner's allezations “are improbable and 
unbelievable” -- and ao such contention has teen made by | 
appellee in the present case -- he cannot be denied “an oppor- 
tunity to support them by evidence.’ Id., p. 227. 

As this Court has stated the applicable principle: | 

“When a factual issue is at the core of a de- 

tention challenzes ty an application for the 

writ it ordinarily must be resolved by the 

nearing process. This is a chief purpose of 

the habeas corpus procedure.’’ Stewart v. . 

Overholser, ¢c’ J.C. App. D.C. 402, 455, 184 

F.2d 33 3 242 £054 e 

It is settled that when sucr. a factual issue is pre- 
sented, the District Court has “no discretion to withhold 


the writ.” 87 U.S. App. D.C. at 407, 186 F.2d at 344. 


Furthermore, when a hearing to resolve factual issues is 
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required, "the body of the person detained shall be produced.*’ 
87 U.S. App. D.C. at 408, 186 F.2d at 245. 

To like effect, see Smith v. Wilson, 3/3 F.2d 504, 595 
(Sth Cir. 1967); Yricht v. Dickson, 3236 F.2d 878, 281 (9th 
Cir. 1964); United States ex rel. Darcy v. Handy, 203 F.2d 
407, G11 (3d Cir. 1952); McCrea v. Jackson, 145 F.2d 193 
(6th Cir. 1945). 

This case plainly presents substantiai factual issues. 
Under the statute and the authorities appellant is entitled 
to have them resolved at a plenary hearing, at which he will 
have the opportunity to present evidence. 

Appellant alleses in detail that criminal trials in 
Korean courts are not fair in fact or law aad do not conform 
to elementary concepts’ of due process of law. Ue further 
alleges that the procedural guarantees of the Status of 
Forces Agreement, (T.I.A.S. 6127, set forth as Appendix B), 
however they may read on their face, are not observed in fact 
or in practice. 


Thus, he alleges, inter alia, that: (a) the right of 


confrontation and cross-examination is denied in practice by 


aS ee 


‘the use of the "protocol®’ -- the dossier of witness statements, 


hearsay, and conclusory investigative reports -- which is ad- 


mitted at the outset of the trial as “presumptive fact"; (b) 


the burden or proof effectively rests on the defendant, wholly 


contrary to common law practice and tradition; (c) the right 
‘of compulsory process may be denied by the judze’s refusal * 
call witnesses; (d) the defendant may be interrogated and | 
comment made on his silence without regard to the privileze 
against self-incrimination; (e) the right to counsel is effe 
tively denied by not allowing the defendant to consult oes 
vately with counsel during trial; (f) an involuntary confess 
or other evidence illegally obtained under the standards of | 
our legal system may be zeceived in evidence, and Korean ert 
procedures are inadequate to secure its exclusion; and (g) 
still other basic guarantees of a fair trial are denied in 
practice. | 

The factual issues created by these specific allega-_ 


tions can only be resolved by issuing the writ of habeas 


corpus and holding an evidentiary hearing. As the Second 


Circuit has held with respect to issues of foreign legal 


practice raised by an application for habeas corpus: 


oO 


ion 


‘al 
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“if the pleadinss rresent any material issues 
of fact, the petitioner is entitled to have 
those issues determined in the manner pre- 
scribed by [the statute]. ... Foreign law 


itself is a fact to te proved. ... <n these 
and any other disputei facts he is entitled to 


a_ judicial inquiry. .. ." United States v. 

Uhl, 137 F.2d 52, 860-861 (2d Cir. 1°43) 

(emphasis supplied) 

If these allegations are true -- aad appellant has the 
right to try to prove them by available discovery and subpoena 
procedures under the habeas corpus statutes and the Federal 
Rules of Civil Procedure -- it was a clear denial of due 
process of law for officials of the United States to make him 
available to the Korean authorities for trial in the Korean 
courts. His continued confinement pursuant to the Status of 
Forces Agreement under which American officials have purported 
to act must be held unlawful. 

Appellant, after all, was not in the fosition of a 
tourist visiting a foreign country. Such a person might - 
realistically be deemed to submit himself voluntarily to the 
jurisdiction of the country he visits and to subject himself 
to trial there under that country's practices and procedures. 
But appellant is an American soldier who Wes sent to Korea 


under military orders. His subjection to an unfair trial in 


a be 


'the courts of Korea is the direct resuli of the action of | 
officials of the United States. American officials made that 
trial possible by making appellant available for trial under 
‘the purported authority of the Status of Forces Agreement. | 
We submit that such officials must be subiect to due 

| process limitations in dealing with American servicemen under 
their authority. According to the specific and undenied allle- 

gations of the petition for habeas corpus, appellee acd epget 
lee's subordinates have stripped appellant of the procedural 


rights he would ordinarily have as a criminal defendant, either 


' in an American civilian court or in an American court-martial. 


| They have not assured him equivalent rights -- or even minimal 


standards of procedural fairness -- in the Xorean courts. 


The United States Government should not be allowed to 


escape its constitutional obligations in this fashion. It) 
- cannot be permitted to subiect American servicemen ‘mnder its 


jurisdiction and control, as appellant still is, to a foreign 


trial in which their lives and liberty are left unprotected 
| 


by any meaningful procedural rights. The participation of 
the United States Government in the making and implementation 


of a Status of Forces Agreement surely must be limited by the 


oe 
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specific guarantees of the Constitution and by the overridins 


principle that no maz shall be deprived of his liberty without 


due trocess of Law. 
As Justice Black stated in Meid v. Covert, 354 U.S. 1, 
5-5, 7 (1957): 


“We reiect the idea that when the United States 
acts against citizens abroad it can do so free 
of the Bill of Rights. The United States is 
entirely a creature of the Constitution. Its 
power and authority have no other source. It. 
can act only in accordance with all the limi- 
tations imposed by the Constitution. When the 
Government reaches out to punish a citizen 
who is abroad, the shield which the Bill of 
Rights and other parts of the Constitution 
provide to protect his life and liberty should 
not be stripped away just because he happens 
to be in another land. ... Constitutional 
protections for the individual were designed 
to restrict the United States Government when 
it acts outside of this country, as well as 
here at home.” 


The only way in which the decision of the District Court 
dismissing the petition for habeas corpus without a plenary 
hearing could be affirmed would be for this Court to hold 
that appellant is not entitled to relief even if every one 


of his factual allegations about Korean criminal trial pro- 


cedures and practices is true. That would constitute a 


nasty ak pe 


holding that wader this Status of Forces Agreement, an American 


'soidier, held in the custody of American military authorities, 


‘can be subjected to a demonstrably unfair trial in a Yorean 
‘court, but there is nothing an American court can do about it. 
We submit that such a decision would nullify the effec- 


‘tiveness of the writ of habeas corpus as a protectioa of the 


| liberty and rights of American servicemen. It would uphold 


'an unlimited power in governmental officials to barter away’ 


the procedural rights of American servicemen overseas. Such 


'an absolute power in any agency of Government would be incon- 


sistent with the rule of law. 


Nothing in Wilson v. Girard, 254 U.S. 524 (1957), 


'upholds such an unlimited power or dictates that the opera-' 


' tions of Status of Forces agreements are free from constitu- 
tional scrutiny through the writ of hateas corpus. Girard 

was the principal reliance of the District Court in dismissing 

the petition here. | 

Girard -- in which the Supreme Court declined to !ater- 

fere with the decision of the United States authorities to 

turn an American soldier over to the courts of Japan for 


_ trial -- merely upheld on its face a different Status of 


ay 


Forces Agreement with a different country. Unlike the pre- 
sent case, Girard did not raise or deal with the issue of 
wnether Girard would receive a fair trial by minimal standards 
of due process in the Japanese courts. Judse McCarraghy 
specifically stated in the opinion below ia Sirard: 

“Nor is che question whether or not the peti- 

tioner would receive a fair trial if delivered 

to the Japanese Government for trial. ... 

It is assumed that the petitioner would re- 

ceive a fair trial if the defendants should 

deliver the petitioner to the Japanese Govern- 

ment for trial under the Japanese Constitution 

and laws." Girard v. Wilson, 152 F.Supp. 21, 

24-25 (D.D.C. 1957) (emphasis supplied) 

Among the crucial questions in this case are precisely 
whether appellant could receive or has in fact received a fair 
trial in the Korean courts. No assumption can be made that 
he would receive or has received a fair trial. He asserts 
that a Korean criminal trial is not fair and supports this 
with specific and detailed factual allezations. His military 
counsel further supports his claims with a description of the 
practices and procedures actually employed in his trial. If 


these allegations are true, they should entitle appellant to 


relief. Girard is thus not a controlling precedent. C£ Rose 


v. McNamara, 252 F.Supp. 111 (D.D.C. 1966). 
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Moreover, arrellant has also allezed that even the 
limited procedural guarantees provided for in the Status of | 
‘Forces Agreement are not in fact and law observed in Korean 
‘courts. These allesations also state a valid claim for relief 
in habeas corpus and the writ must issue to allow gepettant 
to prove them. 
The Agreement cannot be held to impose an international 
iduty on the United States to make an fmericen serviceman-svati- 
‘able to the Korean authorities for trial, if the other party 
‘does not comply with the Agreement. The Agreement presupposes 
‘that its terms will be complied with by the Korean authorities. 
‘If they are not, it is of no force and effect for purposes of 
imposing an obligation on the American government. This iad 


‘a well-settled principle of international law. See American 


Law Institute, Restatement of the Foreien Pelations Law of 
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: | 
‘the United States, § 158, pp. 434-485 (1965); 5 Hackworth, | 
Digest of International Law, 342-346; Charlton v. Kelly, 
‘229 U.S. 447 (1913). Appellant is entitled to a plenary 


‘hearing in order to prove noncompliance with the Agreement 


by the Korean authorities. 
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Furthermore, it is aaa well. esta lished in inter- 
national law that even if a country hes “*urisdictioa over an 
alien, it loses its jurisdiction if it denies justice to the 
alien under «he international standard of justice. Secretary 
of State Elihu Poot statec¢ this principle as follows: 


“There is a standard of justice, very 
simple, very fundamental, and of such general 
acceptance by all civilized countries as to 
form a part of the international law of the 
world, The condition upon which any country 
is entitled to measure the justice due from 
it to an alien by the justice which it ac- 
cords to its own citizens is that its system 
of law and administration shall conform to 
this general standard. If any country's sys- 
tem of law and administration does not con- 
form to that standard, althouzh the people 
of the country may be content or compelled 
to live under it, no other country can be 
compelled to accept it as furnishins a sat- 


isfacto measure of treatment to its citi- 
zens.” The Basis of Protection of Citizens 


Residing Abroad, 4 é£m.J. Int'l L. 517, 521- 
522 (1910). 


See also American Law Institute, FDestatement of the 
Foreizn Relations Law of the United States, 


Zz supra, § 165, 
+ 


pp. 501-506; § 178, pp. 534-535; § 181, pp. 544-545. 


*/ The authors of the Restatement comment: 


"There is an international standard of justice 
that a state must observe in the treatment of 


(Footnote continued on p. 27) 
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Thus, even assuming that the Status of Forces Agreement 


between the United States and the Republic of Korea were Boiss 


‘valid on its face, appellant's rishts would te violated if | 


the Republic of Morea hes not complied with it or has denied 
*/ 


¥ 


‘him the standard of justice required by international law. | 
Once again, the writ of habeas corpus must issue to permit 


i appellant to prove that he has been denied justice. 


*/ (Footnote continued from p. 26) 


aliens, even if the state does not observe it 
in the treatment of its own nationals, and even 
if the standard is inconsistent with its own law.” 
(Id...,.‘ps: 502.) 


Denial of tustice includes "treatment of an alien that 

‘departs from generally accepted standards for the conduct of 
legal proceedings” and "failure to afford an alien an adequate 

‘remedy or protection in the administration of justice." id- 


*/ Attorney General Brownell, testifying before the Senate 
Foreign Relations Committee on the NATO Status of Forces 
Agreement, put the point as follows: 

". . . this provides certain safeguards, 
so that if the local law of that country didn't 
meet with what we would consider in this country | 
civilized staudards of justice, they must apply ! 


them under this treaty. Otherwise it wouldn't 
be effective.’’ Supplementary Yearin: Before the 


Senate Committee on Foreign Relations, %3d Cong., 
lst Sess., June 24, 1953, p. 6°. (emphasis 
supp lied) ° 
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The reasoning of the District Court in dismissing the 
weit in the face of ali these factual allecations and issues 
will not withstan? scrutiny. As we have shown, Sirard is 
clearly distinguistatle from this case. The District Court 
at one point referred ‘to appellant's allezations aiout Yorean 


justice as "“unsudsta:tiated.’ (Appendix 4, r.1lla )}. But 


- 
ad 
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is the very function of the writ of habeas corpus to allow 
appellant to substantiate his allegations -- which have not 
beea denied by appellee -- at an evidentiary hearing. Ye 
cannot be denied “aa opportunity to support them by evidence.” 
Walker v. Johnston, supra, 712 U.S. at 287. 

The District Court also stated that appellant ignores 
the procedural protections actually contained in the Status 
of Forces agreement. Cd.) He does not ignore them, but he 
alleses that they are not observed in practice and that the 
result is the denial to him of a fair trial. This issue can 
only be resolved by an evidentiary hearing. 


The District Court further stated that it has no au*t- 


ority to dictate to a sovereign nation the procedures to follow 


in its criminal courts. (Id.) But appellant is not asking 
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ithe District Court or this Court to dictate anything to the | 
Republic of Korea. Morea is not the aprellee here. fppellant's 
| 
superior officer, an official of the United States -- subiect 


to the Constitution in ail his official actions and subiect ito 


the jurisdiction and weit of this Court and the District Court -- 
is the appellee. If his actions have resulted :n sub‘ecting 
| 
appellant to a trial which violated minimal standards of due 
process and fairness, appellee is answerable in the courts of 


the United States and a remedy is readily available -- issuance 
| 
of the writ of habeas corpus. 

There can se no doubt of the District Court's anchortico 
to require appellee to justify the lesality of appellant's 
continued confinement. The District Court is empowered to 
hold a hearing for that purpose and to grant appropriate 
relief if appellee cannot tustify the confinement. This is | 
all that appellant seeks in this case. 

The District “Court also suggested that the eamatina 
in the present case: 

“resolves itself into a balancine of the national 

interest tustifying the stationing of troops 


abroad against the possibility of any deprivation 
of constitutionally protected rights at the hands 


of foreizn local law which does not conform to 
American standards. It is the determination 
of this court that the aational interest out- 
weighs any other considerations.” (id., 

pp. lla -.12a.) 


gestion in Reid v. Covert, supra, when he stated: 


“The concept that the Bill of Richts and other 
Constitutional protections against arbitrary 
government are inoperative when they become 
inconvenient or when expediency dictates 
otherwise is a very dangerous doctrine and 

if allowed to flourish would destroy the 
benefit of a written Constitution and under- 
mine the basis of our Government. If our 
foreign commitments become of such nature 

that the Government can no longer satisfac- 
torily operate within the bounds laid down by 
the Constitution, that instrument can be amended 
by the method which it prescribes. But we have 
no authority, or inclination, to read exceptions 
into it which are not there.”"’ 254 U.S. at 14. 


B. The Writ of Habeas Corpus Should Issue Because 


The Status of Forces Agreement is Unauthorized By Any Treaty 


or Law of the United States. 

The Status of Forces Agreement under which Korea pur- 
ports to exercise jurisdiction over appellant is simply an 
executive agreement entered into without any basis an a treaty 
or law of the United States. We submit that there is no 


authority for the executive branch to make this Status of 


i 
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‘cuces Agreement, by which American servicemen are stripped 
of the legal rights and procedural protections they would 
‘ave in American civilian or military courts and subjected | 


°0 trial in the courts of the Republic of Yorea. 


| 
The background of this Agreement is instructive. In| 


|.950 the United States and the Republic of Korea entered into 


'.42 so-called Taejon Agreement, by which the Republic of 
iJorea accepted the proposition that: 


"The United States courts-martial may exercise | 
exclusive jurisdiction over the members of the 
United States Military Establishment in Korea.” 
T.I.A,S. 3012, p. 2. (emphasis supplied) 


This exclusive American court-martial jurisdiction | 
2 s v | 
svex American soldiers in Korea was reaffirmed in 1952 in | 


the so-called Meyer Agreement, Article III, para. 13, T.I.AJS. 


wy 

J 
{0 
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2593, 3 U.S.T. 4432-4433. 

Tne United States-Republic of Korea Mutual Defense 
‘<ceaty of 1953 makes no mention of authority for a Status of 
Yorces Agreement. Article IV of that treaty, under which the 
catus of Forces Agreement of July 9, 1965, was purportedly | 


acgotiated, merely provides: 
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"The Republic of Korea grants, avd the United 

States of America accepts, the risht to dispose 

United States Land, air and sea forces in and 

about the territory of the Republic of Korea as 

determined by mutual agreement.” T.I,A.S, 3097, 

po 6. 

It is plain on the face of this provision that it simply 
recognizes the right of the United States to station and dis- 
pose its troops in Korea, It refers to strategic arrangements 
and agreements for that purpose, not to such juridical matters 
as legal jurisdiction over American troops. lor is there any 
indication that the Senate in ratifying this treaty specifi-~ 
cally contemplated Article IV as the authority for the negoe 
tiation of the Status of Forces Agreement involved in the 
present case. 

By contrast, the Supreme Court in 3irard held the Status 
of Forces Agreement with Japan to be specifically avthorized 
by a provision of the Security Treaty between the United States 
and Japan, T.I.4.S. 2491, which is not present in the Mutual 
veSice Treaty between the United States and the Republic of 
re The Supreme Court also held the Japanese Status of 


*/ The Supreme Court stated in Girard: 


"Article III of the Treaty [between Japan 
and the United States] authorized the making of 


(Footnote continued on p, 
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Forces Agreement to have been specifically contemplated by the 
Senate in ratifying the Japanese treaty, whereas the Status) 


‘of Forces Agreement between the United States and the Republic 


| 
| 


of Korea was entered into almost 13 years after the Mutual | 


Defense Treaty between the United States and the Republic of 


Korea. | 


The Court in Girard stated: 


"In the light of the Senate's ratification of | 
the Security Treaty [with Japan] after conside 
eration of the Administrative Agreement [the 
Status of Forces Agreement with Japan], which 
had already been signed, and its subsequent 
ratification of the NATO Agreement [also a 
Status of Forces Agreement], we are satisfied 
that the approval of Article III of the Security 
Treaty authorized the making of the Administra- 
tive Agreement. ... 354 U,S, at 528529, 
(emphasis supplied) 


The Supreme Court in Girard thus clearly indicated that 


specific Treaty authorization is required for a Status of 


*f (Footnote continued from p. 32) 


Administrative Agreements between the two Govern- 
ments concerning '[tJhe conditions which shall 

govern the disposition of armed forces of the ! 
United States of America in and about Japan. . , 
354 U.S. at 526-527. | 


There is no corresponding provision authorizing the 
making of such Administrative Agreements in the United States- 
Korean Treaty. 


ee 


Forces Agreement. There is none in the present case. 

It is also noteworthy that the Senate of the United 
States, in ratifying the NATO Status of Forces Agreement, 
T.I.A.S. 2846 -- which is a Treaty of the United States -- 
specifically stated: 


"In giving its advice and consent to ratifica- 
tion, it is the sense of the Senate that: 


1. The criminal jurisdiction provisions of 
Article VII do not constitute a precedent 
for future agreements.” T.1I.A.S. 2846, 
p. 36. (emphasis supplied) 


The Senate thereby made it plain that it did not regard 


the executive branch as having carte blanche to enter into 


Status of Forces Agreements affecting the rights of American 

servicemen without resort to the treaty-making power or other 

congressional authorization. Yet that is precisely what the 
*/ 


executive branch has done in the present case. 


*/ The failure of the! executive branch to seek the advice and 
consent of the Senate in making this agreement has been the 
subject of severe criticism. The Washington Post recently 
commented editorially: 


"[SJome sharp questions are being asked as to 
why this agreement with a foreign country 
vitally affecting the rights of some American 


(Footnote continued on p. 35) 
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The District Court resolved the question of the legal 


authority for this Status of Forces Agreement by a non sequitur 
based on demonstrably erroneous premises. It reasoned that | 
under international law, the Republic of Korea had exclusive 
jurisdiction over appellant's alleged offense, in the nave 
o£ its waiver of such jurisdiction, and that the Status of 


Forces Agreement as applied in the present case in effect 


| 


merely affirmed Korea's pre-existing right to primary juris- 


diction over the case. It stated: 


*/ (Footnote continued from p. 34) 


citizens was not submitted to the Senate for | 
consent to its ratification." 


"The least that can be asked is that 
these agreements be submitted to the Senate 
for scrutiny. Regardless of what the courts 
may decide, it seems to us unsound policy to 
leave solely to executive discretion the con- 
ditions under which constitutional rights for 
servicemen abroad will be officially relin- 
quished. This is one of many instances in | 

, which power has been allowed to seep out of ! 

the Senate and into the hands of the Presi- 

? dent and the State Department. A reversal of 
that dangerous trend is long overdue." Wash- 
ington Post, July 20, 1968, p. Al0. 
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"Ratification of this principle by the United 

States Senate is clearly unnecessary, since 

Senate approval could have no effect on a 

grant of jurisdiction by the Republic of Korea, 

which the United States could not rightfully 

claim." (Appendix A, p. 8a ). 

The flaws in this reasoning are numerous. First, it 
is by no means clear, as a matter of general international 
law, that Korea would have criminal jurisdiction over offen- 
ses allegedly committed by members of visiting American 
forces stationed in Korea with the consent of the Korean 
government. 

There has long been a division of authority as to the 
status of visiting forces under international law. A substan- 
tial body of authority supports the view that in the absence 
of any treaty or other international agreement, the troops of 
one country entering or stationed in the territory of a friendly 
nation have an implied promise of exemption from the jurisdic- 
tion of the local courts. 


Chief Justice Marshall, in The Schooner Exchange v. 
McFadden, 11 U.S. 74, 87 (1812), stated: 


"A third case in which a sovereign is 
understood to cede a portion of his terri- 
torial jurisdiction is, where he allows the 
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troops of a foreign prince to pass through 


his dominions. . .. The grant of a free 
passage, therefore, implies a waiver of all 
jurisdiction over the troops, during their 
passage, and permits the foreign general to 

use that discipline, and to inflict those 
punishments which the government of his army 
may require.” (emphasis supplied) 


Similarly, in Coleman v. Tennessee, 97 U.S. 509, 515 | 
(1878), the Supreme Court stated: 


"It is well settled that a foreign army 
permitted to march through a friendly country, 
or to be stationed in it, by permission of its 


government or sovereign, is exempt from the 
civil and criminal jurisdiction of the place." 


(emphasis supplied) */ 

Second, whatever the Republic of Korea's criminal | 
jurisdiction over visiting forces might be as an abstract 
proposition of general internatinnal law, the fact is that at 
the time of the negotiation of the present Status of Forces 
Agreement in 1966, Korea did not have any criminal jurisdic- 
tion over American forces. By the terms of the Taejon Agree- 
ment of 1950, supra, T.I.A.S. 3012, p. 2, the Republic of 
Korea acknowledged the "exclusive jurisdiction" of United 


*/ See also Dow v. Johnson, 100 U.S. 158, 165 (1879); Tucker 


v. Alexandroff, 183 U.S. 424 (1902); Chung Chi Cheung v. The | 
King, 1939 A.C. 160 (1939). 
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States courts-martial over United States military personnel 
serving in Korea. 

Thus, exclusive jurisdiction over an offense such as 
appellant is accused of ‘committing remained with the United 
States -- as a matter of international law under the Taejon 
Agreement -- until the 1966 Agreement purported to create a 
new jurisdictional arrangement. Contrary to the view of the 
Court below, the 1966 Agreement was not simply an affirmation 
of a pre-existing right to primary jurisdiction of the Republic 
of Korea. It was a transfer of criminal jurisdiction. over 
American servicemen in certain cases from United States courts- 
martial to the Korean courts. It worked a drastic alteration 
in the rights of American servicemen, depriving them of the 
procedural protections they would have in American courts, 
and, as appellant has shown in his pleadings, subjecting them 
to trial under a system which does not apply even minimal stan- 
dards of due process of law. We submit that a jurisdictional 
change of such magnitude -- assuming arguendo it could consti- 
tutionally be done at all -- can only be effected pursuant 


to a treaty or other specific Congressional authorization. 
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Third, even if the Republic of Korea would have juris- 
diction over appeliant's alleged offense under international 
law, that would be irrelevant to whether the executive branch 


_can make a Status of Forces Agreement like that in the present 


case without treaty or congressional authorization. The power 


of the executive to enter into such an agreement is solely a 


matter of American internal law. No one would suggest that, 
_ international law gives the executive branch powers it does 


not possess under our own Constitution and laws. | 
| 
The point is readily demonstrable by reference to the 


law of extradition. There can be no doubt that the Republic 
of Korea would have exclusive criminal jurisdiction over al 
' Korean national accused of a crime against another Korean 


national committed in Korea. Yet if Korea were seeking the 


extradition of such a person from the United States, it is | 
: | 
equally indisputable that the United States would not extra- 


dite him without a treaty authorizing the executive branch | 


to do so. The Supreme Court stated in Factor v. Laubenhei er, 


290 U.S. 276, 287 (1933): | 
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"But the principles of international law recog- 
nize no right to extradition apart from treaty. 


While a government may, if agreeable to its own 
constitution and laws, voluntarily exercise the 


power to surrender a fugitive from justice to 
the country from which he has fled... the 


legal right to demand his extradition and the 

correlative duty to surrender him to the de- 

manding country exist only when created by 

treaty." (emphasis supplied) 

See 2 Bishop, International Law 471 (1962). 

Moreover, if Korea were seeking the extradition of a 
Korean national, he could not be extradited without a hearing 
in a court in the United States, in which the judge found 
that the evidence was "sufficient to sustain the charge under 
the provisions of the proper treaty or convention. .. ." 
18 U.S.C. § 3184. And he would have the additional right, 


even after such a hearing, to test the legality of his extra- 


dition by a writ of habeas corpus. 4 Hackworth, International 


Law, 174-175; Benson v. McMahon, 127 U.S. 457 (1888); Fernandez 


v. Phillips, 268 U.S. 311, 312 (1925). 
The position of appellee -- and of the Court below -- 


therefore involves a bizarre paradox. The United States 
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‘could turn over a Korean national to the courts of the Republic 


of Korea for trial only pursuant to the authority of a treaty, 


‘only after a judicial hearing, ard only after affording the 


: alien recourse to the writ of habeas corpus. Yet appellee 


asserts the unqualified power to turn over appellant, an 


: American citizen and serviceman, for trial in the courts of 


: the Republic of Korea without a treaty authorizing it, 


without a judicial hearing, and without the right to resort 
to habeas corpus. Not only does appellant thereby lose all 
the procedural rights he would otherwise have as a criminal 
defendant in an American court, either civilian or military, 
According to appellee and the Court below, he does not even 


have the basic right to a hearing in an American court to. 


challenge the legality of his Government's action. Under | 


this view he is a constitutional nonperson. Surely this is 


an intolerable situation in a government based on law. 
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C. The Writ of Habeas Corpus Should Issue Because the 
Status of Forces Agreement Violates the Constitution and Laws 


of the United States, 


This Status of Forces Agreement is not only an executive 
agreement unauthorized by any treaty or law of the United States, 

On its face and as applied to appellant, it conflicts with specific 
provisions of law which stand on a higher footing = statutory, 
constitutional, and military regulations having the force of stat- 
utory law, 

It plainly conflicts with an Act of Congress. Article V of 
the Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 805, pro- 
vides that the UCMJ "applies in all places," 

The UCMJ, with its elaborate guarantees of procedural rights 
to American servicemen, closely paralleling the Bill or Rights, see, 
e-g., Articles 31, 32, 36, 38, 44, 46, and 55, 10 U.S.C. §§ 831, 832, 
836, 838, 844, 846, and ‘855, applies to our servicemen throughout 
the world, including the Republic of Korea, It has not been overrid- 
den or modified by any subsequent treaty or statute with respect to 
trials of American servicemen in Korea, Only the authority of this 
executive agreement purports to override it, But such an agreement = 


not made pursuant to treaty or statutory authorization -= cannot 


lawfully override an act of Congress. United States v. Capps, 


mnt ie 


204 F.2d 655 (4th Cir; 1953), aff'd; 348 U.S. 296 (1955), As the 
Fourth Circuit there stated: | 


‘We think . .. that the executive agreement 
was void because it was not authorized by 
Congress and contravened provisions of a 
statute dealing with the very matter to 
which it related. . . ." 204 F.2d at 658. 


As the framers of the Restatement of the Foreign So Law 
of the United States have stated: 


"An executive agreement, made by the | 
United States without reference to a treaty | 
or act of Congress,. . . does not supersede 
inconsistent provisions of earlier acts of 
Congress." § 144, p. 442, */ 


*/ "From the point of view of international law, 


treaties and executive agreements are alike -in 
that both constitute equally binding obliga- 
tions upon the nation, From the point of view 
of our constitutional law, however, there are 
important differences of substance as well as 

of form, Treaties may be negotiated which 
depart widely from our existing Laws or policies, 
and the Senate in approving their ratification is 
subject to no restraint or consideration within 
the general limits of the treaty-making power under | 
our form of government other than what is best for 


our nation, But the President in making executive 
agreements has no such free hand. He must act 
scrupulously within the laws and conform to the 
olicies already established by the Congress.". | 
Sayre, Constitutionality or the Trade Agreements 


Act, 39 Colum.L.Rev. 751, 755 (1939), (Emphasis supplied). 


In addition to its conflict with the Uniform Code of Military 
Justice, this Status of Forces Agreement on its face conflicts with 
the United States Constitution. 

The Bill of Rights sets forth the procedural guarantees of 
Americans charged with crime, be they civilians or servicemen, As 
the Court of Military Appeals said recently: 

"The time is long since past .. . when this - 

court will lend an attentive ear to the argu- 

ment that members of the armed services are, 

by reason of their status, ipso facto deprived 

of all protections of the Bill of Rights. Both 

the Supreme Court and this court are satisfied 

as to the application of constitutional safe- 

guards to military trials, except insofar as 

they are made inapplicable either expressly or 

by necessary implication." United States v. 

Tempia, 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967). 

See also United States v. White, 17 U.S.C.M.A. 211, 38 
C.M.R. 9 (1967). 

The process of incorporation of the guarantees of the Bill 
of Rights into the Fourteenth Amendment by the Supreme Court has 
now made virtually all these procedural rights applicable to the 
states as well as the federal government; only last Term the Court 


held the Sixth Amendment right of trial by jury binding on the states. 
Duncan v. Louisiana, 391 U.S. 145 (1968). 
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In other words, the provisions of the Bill of Rights, as 
‘interpreted by the Supreme Court, are the essence of the American 
concept of fair play and due process to a criminal decendant | A 
glance at the Status of Forces Agreement, Article XXII, para.| 9, 


even as supplemented by the Agreed Minutes to this paragraph, see 


T.1.A.S. 6127, pp. 103-104, is sufficient to show that the rights 
accorded American servicemen in the Korean courts under this horses 
ment are not co-extensive with the rights they would have in American 
courts, civilian or military, federal or state, | 
The genesis of these procedural guarantees was in Article Vil, 
para. 9, of the NATO Status of Forces Agreement, T.I.A.S. 2846, p. 10, 
ratified in 1953. This antedated the veritable revolution itor tarine 
al procedure which has taken - place through the decisions of the 
Supreme Court since that time, See, e.g., Griffin v, California, 
380 U.S. 609 (1965), holding that a prosecutor may not comment on a 
- defendant's failure to testify; United States v. Wade, 388 U.S. 218 


(1967), and Gilbert v. California, 388 U.S. 263 (1967), holding that 


an accused is entitled to the assistance of counsel at a pretrial 
lineup; and, most recently, Duncan v. Louisiana, supra, holding the 
right of trial by jury applicable in state as well as federal courts. 


The Status of Forces Agreement between the United States and the 


a ee 


Republic of Korea guarantees none of these rights, takes no account 

of our evolving concept of due process of law, and on its face does 

not conform to current standards of basic fair play and due process. 
It is therefore invalid: 


"TT]here canbe no doubt that an executive 
agreement, not being a transaction which is 
even mentioned in the Constitution, cannot 
impair Constitutional rights." Seery v. 
United States, 127 F.Supp. 601, 606 (Ct. 
Claims, 1955). 


Indeed, even if the Status of Forces Agreement in the present 
case were a treaty of the United States or were held to be speci- 
fically authorized by a treaty, the same constitutional limitations 
derived from the Bill of Rights would apply. 

As the Supreme Court said in Geofroy v. Riggs, 133 U.S. 258, 
267 (1890): 

"The treaty power, as expressed in the Constitution, 

is in terms unlimited except by those restraints which 

are found in that instrument against the action of the 

government or of its departments. . .. It would 


not be contended that it extends so far as 
to authorize what the Constitution forbids , . ." 


(emphasis supplied) 
As the framers of the Restatement of the Foreign Relations 
Law of the United States have expressed the principle: 


"No power granted to the United States by the 
Constitution is unlimited. The power of the 
United States to make international agree- 

ments is not an exception to this rule, The 


wily J ees 
extent of each power grounded in the Consti- 
tution must be determined not only by the 
constitutional language granting it but also 
by the restrictions placed upon it by other 
constitutional limitations. Notwithstanding 
the existence of an affirmative constitutional 
power in the federal government to deal with a 
matter by international agreement, the consti- - 
tutional limitations upon action by the govern- | 
ment may nevertheless prohibit the making of - | 
the agreement. Such limitations as those con- 


| tained in the Bill of Rights apply to action 
| taken under the grant of the power to make 
| | international agreements just as to action 


taken under other grants of governmental ! 
power.” § 117, p. 372 (emphasis supplied) 


The United States is not free to carry out diplomatic! agree- 


ments with foreign nations at the expense of the constitutional rights 


of its own citizens, As Justice Black stated in Reid v. Covert, 


354 U.S. 1, 16-17 (1957), referring to a Status of Forces Agreement: 


'No agreement with a foreign nation can | 
confer power on the Congress, or on any other 


branch of Government, which is free from the 
restraints of the Constitution," 


"It would be manifestly contrary to the- 
objectives of those who created the Constitu- 
tion, as well as those who were responsible 
for the Bill of Rights -- let alone alien to 

| our entire constitutional history and tradf-e 

tion -- to construe Article VI [the Supremacy 

Clause] as permitting the United States to - 
exercise power under an international agree- - 
ment without observing constitutional prohibi- 


tions. . .. The prohibitions of the Consti- 
tution were designed to apply to all branches 


mes ee 


of the National Government and they cannot be 


nullified by the Executive or by the Executive 
and the Senate combined,'"' (emphasis supplied) 


See also Kinsella v, United States, ex rel. Singleton, 
361 U.S...234 (1960). 


— 


Finally, United States Army regulations governing the imple- 
mentation of Status of Forces Agreements themselves contemplate 
that, insofar as practicable, American servicemen tried in foreign 
courts shall receive the procedural rights they would have in a 
criminal trial in a state or federal court. These regulations are 
of. course binding on the military authorities who made them. Harmon 
v. Brucker, 355 U.S. 579 (1958); cf. McKay v. Wahlenmaier, 96 U.S. 
App. D.C. 313, 321, 226 F.2d 35, 43 (1955). They are also clearly 
intended to create rights enforceable at the instance of an aggrieved 
serviceman; otherwise they would simply be meaningless exhortations, 
whereas they are cast in the form of affirmative obligations on the 
military authorities to! secure these rights to American servicemen, 

Thus AR 27-50, adopted June 28, 1967, and entitled "Status 
of Forces Policies, Procedures, and Information," states: 

"It is the policy of the Department of 


Defense to protect, to the maximum extent 
possible, the rights of United States personnel 


wt hQ 


who may be subject to criminal trial by foreign 
courts and impzisonnent in foreign prisons," 
AR 27-50, p. 1. 


AR 27-50 further provides: 
"SECTION A -- PROTECTION OF US 
PERSONNEL SUBJECT TO FOREIGN 
JURISDICTION 


| "1, Application of Senate Resolution on Status 

! of Forces, It is intended to provide herein, 
among other things, for the implementation of 
the Senate Resolution accompanying the Senate's 
consent to ratification of the NATO Status of 
Forces Agreement (see attachment 1). Although 
the Senate Resolution applies only in countries 
where the NATO Status of Forces Agreement is 


currently in effect, the same procedures for 
safeguarding the interests of US personnel 


subject to foreign jurisdiction will be applied, 


insofar as practicable, in all overseas areas 
where US forces are regularly stationed." Id, : 
p. 2 (emphasis supplied). 


| The Senate Resolution referred to in AR 27-59 reads as 


follows: 


"2, Where a person subject to US military 
jurisdiction is to be tried by the authorities 
of a receiving state, under the treaty, the. 
commanding officez of the US armed forces in 
such state shall examine the laws of such state 

with particular reference to the procedural 


safeguards contained in the Constitution of the 
United States, 


"3, If, in the opinion of such commanding 
officer, under all the circumstances of the 
case, there is danger that the accused will 
not_be protected because of the absence or 


eSOtio 


denial of constitutional rights he would enjoy 
in the US, the commanding officer shall re- 


quest the authorities of the receiving state 
to waive jurisdiction in accordance with the 


provisions of paragraph 3(c) of Article VII™ 
(which requires the receiving state to -give 
“sympathetic consideration" to such request) 
and if such authorities refuse to waive juris- 
diction, the commanding officer shall request 
the Department of State to press such request 
through diplomatic channels and notification 
shall be given by the Executive Branch to Armed 
Services Committees of the Senate and House of 
Representatives," (emphasis supplied) 


In determining whether the American serviceman can receive a 
fair trial in a foreign court, commanding officers are expressly 
directed to consider the procedural rights of an American defendant 
in "state court criminal proceedings by virtue of the 14th Amendment 
as Seis echaroae by the Supreme Court of the United States,!" AR 27-5 ¢G. 
pe 15._ 


*/ AR 27-50 contains a listing of fair trial safeguards... Commanding 
officers are directed to consider this listing and also "other 
factors which could result in a violation of due process of law 
in U.S. state court proceedings," Id, The listing is set forth 
as Appendix C to this Brief. 


es 


The record in this case wholly fails to show compliance 
by the military authorities with their obligations under AR 27-50. 
It fails to show any examination or determination by appellant's 
commanding officer in Korea whether the Korean legal system accords 
‘appellant the procedural safeguards contained in the United States 
Constitution or whether appellant's rights have been protected in 
the Korean legal proceedings. It shows no effort by his military 
‘superiors or by any diplomatic representatives of the United States 
to assure that his rights are protected. | 
If appellant's factual allegations are true, it is clear that 
‘he could not receive and has not received a fair trial in the 
Korean court, within the meaning and intent of AR 27-50, and that 
‘the American authorities are in default of their obligations to hin 
under the regulation, | 
Issuance of the writ of habeas corpus is the only way in 
‘which appellant can demonstrate that there has been a violation of 
‘applicable law in his case. If habeas corpus is unavailable to hin, 
‘appellant will be left without a judicial remedy, no matter how 
‘egregious the denial of his legal rights has been.. | 
We ask this Court to consider the cotisequenices of a holding 


‘that American servicemen overseas. are without a judicial remedy 


= 52h— 


for the denial of their rights. Our Government sends our service- 
men throughout the world to protect the interests of this country, 
It would be a supreme irony and a great injustice if these men 
were to be deprived of some of the very rights they are serving 


to preserve for their fellow citizens, 


Conclusion 


For these reasons the judgment below should be reversed 
and the case remanded to the District Court with directions to 
iseeue the writ of habeas corpus and hold a plenary hearing on 


appellant's claims, 


Respectfully submitted, 


Daniel A, Rezneck 
Sarel M, Kandell 


Attorneys for Appellant 
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On May °, Ua, petitioner, a Specielicr Fourts: 


(3m i..¢ united States Army ctationed ir. c:¢ Republic 0 


was permittes to tile im ‘lus cour in forme pauperis a 
—— eee = . 


pxo se peti:ion “or @ vric of nelezs cornvuss. Pe i‘:ioner 


> 


etter tiet he is teins illesally Catained by ofticials of 


~~ 


the Untied States Army in t..e Republic of Kroea.. He was 


an 


-initzelly placed in pretrial con*tinement on February 


ahd 


| 
xoree , 


Class 


A By 


-a.jter Leving been implicated in the murder o2 a femal ZXorean 


| Bebruery 2¢, L°G¢c. Prior “o wis arrest, pe*itioner ked 


'mational whicl. oceurrec off post in tine carly morning ‘ours! o= 


i 
as 
4 


e meee ° Pike steqe we ste 
wed si: 6 Lling-up Ly “'o eveev’Limessec, 


nice vaecim's companion <:. tle approximate vlcae 


Pewi-ioner ued also crsnorcedly viola ed “he curte: regulations 


when £.e@ recurmed to the pos: in tue early morning «ours 0% 


On Mares JL, Love, pursuent “o 6.2 provisions of cl.e 
' presenc Stacus of Forces Asreemeni: tezveen “he Republic of Korea 


Zoreen Miniser of Justice notin t21e4 


uu 


- te ‘ foe wo we tre be 
end tue United States, tus 


the Commender, Uniced stat2s Forces, Korea, che: the Korean 
Government intended to exercise iis primery rigs: of jurisdicti.on 


wore 


over Specialist: Smallvood on ci:arges of murder and arson. On 


Mare “1, 1Sc°, peuitioner was also Sormally charged by tue 
United States military asuchori‘ies with violating Article 112(?) 
(unpremeditated murder)! and Article :°. (failure <o obey Llatztul 
general reguletion) o7 %.:¢ Uni‘orm Cote of Military Justice. 
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Ti.cereatier, on april 25 LOCC, peiithoner was imdieted Ly the 
Seoul [istrict Prosecutor, RepuLlic of Korea. Walle evweiiing 
ariel by the Korean authorities, pevistloner Las been incarcera’ed 
ét tua United States Army Stockede a% ASCOM Cit.y, Korea. Pro- 


ceedings in the Xorean courts Geszan on June 7, Loc, Pursuan* 


to the terms o% the existing Stazus of Forces Agreement, penictioner 


_ denied on tice same date. A notice of appeal was filed on | 


| May 238, 1¢sc, after whic: the appellate court :eard ergument. 


will remain in tne cuscod, o* tie American militery autiori cies 
pencins “inal disposicion o7% <i.2 criminal charges in the 
xorean court. 

On May 27, 19¢3, local counsel ‘or petitioner tiled s 


‘ald 


motion Sor £ temporary restraining orcer in Oivil Action 
No. 1L154-Co requesting tlhe court to issue an order restraining 
responcent. from releasing, =ransierring or making petitioner 


evailacle co zhe Zorean autiioritzies Zor trial. Tie motion mes 


On Msy 29, 1953, che United States Court o% Appeals for «he 
District of tolumbiea Circuit ordered hac, ". . . peiitioner's 
2foresaid motion is granted only *o tie extent: o% precluding 
the transfer ot petitioner to the custody of the cuthorizids 
0: the Republic ox Korea pending ultimate disposition of .|. . 
Habeas Corpus case iio. 117-28. . . ." (Now. 21,°E1.) 

Peiivioner asserts tuat respondents do not iiave legi- 
timate authority to release him to tie KRepuilic of Korea ior 


irhal ty a Korean court. His argument to this end may be 


summarized as encompassing t%7o major points: 


Le The Unized StateseRepuzlic of Zoree Srecus of 
Forces Atreemen= of Lic wes no: epproved cy %...2 United States 


Government jn a cons“iiuctonally aecan’eble manner; 


> nw 225 ee fe * ee < ae Taye te = Seas 
*. Tue Jair cr.al guérenvess in ive United Stietes- 


Repuclic o% Xorez Siatus of Forces Anxrcomen’: sare insutiielent 


in law and préectice to protect: “he petitioner agains violations. 
0.: fis Fourteentii Amendmen* cue process Tri.gacs. 

Under iis irs: major point, petitioner msin“ains ai 
che internal law of the United States requires “het internerional 
agreements regardinz foreign jurisdiction over American forces 
stationed abroad be approved einer expressly or impliedly ty 
the Senate, and “i:ait the Senate cic not so approve the United 
States-Repurlic oo: Korea Ciatus o* Forces Azrzement of 1606, He 
Suritner asserts “ie? tle President and “he Secretary of Steie 
exceeded tneir au‘..or.cy vy approviny tie Steus o: Forces 
Agreement: witnout Senatorial consent, and that when both “i.e 
Constitution end the Uniform Code o:: Military Sustice provide 


tne metivod of trial of cervicemen abroad, tiis method cannot te 


altered Ly Executive Agreement. Finally, petitioner claims tle~ 
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Beene er meer ae 


ee tee 


neither uke Uniform tode of Military Justice nor the Manuel 


| sor 


Courcs-Mar=ial makes amy provision for the delivery o.: an 4merican 


od . 


serviceman to @ “‘oreign zovernment for trial. 


?. 


Under nis second major argument: chat the tanr trial 


guarantees of the Jtatus of Forces Agreement ere insutticient, 


o 


| petitioner asserts “hat ti:e nature ox the Korean system of 
criminal justice is suc... una: rial Lefore a Korean cour*: is 


inkuerently violative o2 “i.e Fourccenth Smendcmen* requi.remen’ 


Gue process. Additionally, the petitioner esserts that tne 
| 


2H | 


recommendation by the Article 32 Inveszigating Officer that 


tne charges be dismissed tor lack of eviderce may preclude 
ty a Korean court under euti-.ority of Article “AII, Paragrap 
of we Status of Forces Agreement itsel=. | 

In order to resolve tiie quesi:ions presented Ly cits 
petition, it is necessary to examine the background of the, 


United States-Republic 0% Korea Status of Forces Agreement} 


Following the outbreak of ostilities in the summer of 1¢F9 


& 
cS Ox 


triel 


“ 


b 
al “9 


the United Staies and Korea en‘.ered into the Taejon Agreemen:: 


(July 12, 1950) whicn provided chat “the United States cour 


<“S@~ 


1 
0 
| 


mariial may exercise ex:clusive iurisczciion over wembers o% 


ay 


tne Unixed Staces Milicary Establishment in Korea". The 
Xorean Mucuel Peiense ‘ireary, sisgmec¢ Scuober 1, LLL, end 
reciiied ty une Umiced Sates Senate on january 2, L064, 
~GC!|S $ 

Tue Republic of Xoree grants, and i..e United 

States o.: America accepts, ‘2 rignt io dispose 

Unized States Lend, air and sea “orces in and 

avout tiie territory o: the Republic of Xorea 

“ef 

as determined by mutual agreement. 
¥inelly, tue United SGtates-Republic of Korea Status of Forces 
Agreemen: signed ty representatives of both governments on 
July %, LOCG, provides tat Xorea will retain jurisdiction 
over American servicemen accused o% offenses committed wits! 
its terricory end punishavle by its laws. Zxceptions to 
this general rule are found *4:en tiie event elso constitutes an 
oztense solely involving United States citizens or property, or 
an offense arising out: o% <n act or omission done in “ue 


ef 


performance of officiel duty. 


T.1cA.S. 201., 


; Besa le 14028, 


‘af PEAS 20ST»: SUS eben coe. 


Lie 
~ 


Srcicle ZsII, Pare. 2(2@). 


Tue question Vetore 7: 


the Status) 


'O. forces AzZreemen* is velid and ctinding on bot:: countries in 
views OL the Teejon Agreemeni: WO gran: of exclusive juris 
diction to tue Unized States over servicemen in Xorea. 

{it siioulc ce stated a: “he outse: teat uncer the 


-applicavle princ*ples of international law, 


| 
ee 
ee 
- 


exclusive jurisdiction to punisi: of 


territory, unless it expressly or impliedly consents 


‘ 


we jurisdiction. Thus, the Status of Torces Azreemen:: 


Korea si.ould ave 
enses committed witlin ~ts 
“0 surrender 


embodied 


ue consent o£ the Xorean government to a diminisned role i 
tie enforcing ot its terriiorial lews. Tie United States did 
nor Waive any jurisdiction over crimes committed within its 


rl 


L@rrLeory. 


Korea o2% criminal iurisciction ir certain limited cases. 


a crime falls ovtside ile area covered by 


nD whi 


primaril : 


urisdictiorn is waintained by the nati 
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“ue Agreement constituzec a unilateral waiver Ly 


Waere 
iis Limited — 


Lihin ‘Tha Cri 


Wilson v. Gixarc, 254 U.S. 596, L LEd. Wd Lidé, S.C. 
1-05 (1927); Tue Scuooner Exchange v. Mc#adden, 11 U.S. (7 Cranci:) 
llc (1512) (dictum); right v. Cantrell, “v. TS ei Sree 
(Su. Ce. Lo¢ =) (dictum); ¢c:. Kinsella v. Krueger, 251 U.S. “70 


Loic rev 'd on o tier grounds sub a Reid Vv. Cover? 
? ? > 
L (15 : 


vison, -2 U.S. App. b.C., 2°. 


/) (dictum); Zozar: v. 


“wh 


Se 3 
c 
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z/ 

the ecriue occurred, Ratification of this orinciple by the United 

States Senste is clearly unnecessary, since Senate approval could 

have no effect on 2a grant of jurtsdiction by the Republic of Korea, 

waich the United States could not rightfully clain. 

Petitioner asserts that jurisdiction over American servicenen 
who violate Korean criminal statutes must be determined by the 
Taejon Agreement of 1950, which granted United States courts- 
martial exclusive jurisdiction over such servicemen, A reading of 
this Agreement, however, shows that it must be considered in light 


8/ 
of the wartime conditions existing at the time, Furthermore, the 


Korean government clearly intended to retract its grant of juris- 
diction contained in the Taejon Agreement when it entered into the 
Status of Forces Agreement of 1966. The right of the United States 


to exercise jurisdiction under the Taejon Agreement was at all 


77 See e.g., May v. Wilson, C.A. 128-56, D.D.C., Feb. 2, 1956 


(reprinted in Hearings Before the Committee on Foreign Affairs 
of the House, 84th Cong. 2d Sess., Pt. 2, at 652 (1956). 


8/ .. The Ministry of Foreign Affairs and the Government 
of the Republic of Korea will understand that in view of 


prevailing conditions, such as the infiltrations of North 
Koreans into the territory of the Republic, United States 
Forces cannot be submitted, or instructed to submit, to the 
custody of any but United States Forces. 5 U.S.T. 1402 
(emphasis added). 


| 


- Ja ~ 


con- 


times conditioned on the consent of the Republic of Korea to 
| 


tinue that Agreement, When Korea's consent was withdrawn (by the 
1966 Agreement), the rights of the United States under the Taejon 
Agreement ceased, 


| ! The Korean Mutual Defense Treaty of 1953 states that the 
disposition of American forces shall be "determined by eae 
ee It is not unreasonable to hold that the 1966 hgree- 

ment is just such a determination as envisioned by the 1953 rreatee 


There is nothing in the legislative history of the Treaty to in- 


dicate that the Senate intended to prohibit future agreements re- 


! 11/ 
garding the status of forces, _ 


Petitioner states that both the Constitution and the Uniform 
Code of Military Justice provide the method of trying servicemen 
abroad and that this method cannot be altered by an Executive 


Agreement. This contention has merit only in instances in which 


97_5 U.S.T. 2308, 2373, Article IV. 


10/ The correct title of the 1966 Agreement supports this 
belief: “Agreement under Article IV of the Mutual Defense 
Treaty between the United States of America and the Republic 
of Korea, Regarding Facilities and Areas and the Status of | 
United States Armed Forces in the Republic of Korea". 


11/ 100 Cong. Record 782-798, 815-819; 83rd Congress, 2d 
Sess. (1954). 
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there has been no violation of the criminal code of a foreign state. 
However, when the offense is against the laws of another nation, 
primary jurisdiction lies with that nation, and only when it ex- 
pressly or impliedly waives its jurisdiction will the provisions 
of the Uniform Code of Military Justice apply. The Girard case 
holds that the primary right of jurisdiction belongs to the nation 
in whose territory the serviceman commits the crime, = 

Petitioner's contention that his trial by a Korean court 
is barred by Article XXII, Paragraph 8, of the 1966 Agreement is 
without merit. The recommendation of the Article 32 Investigating 
Officer is just that ney recommendation and not a trial as conten- 
plated by the above-cited section of the Agreement. No decision has 
been made by the American military authorities with regard to whether 
the petitioner will be se ee The pretrial investiga- 
tion involved here is not to be mistaken for the requirement of 
Paragraph 8 of Article XXII of the Agreement. 


Petitioner's final contention is that the fair trial guaran- 


tees of the Agreement of 1966 are insufficient to protect his due 


127° 354 U.S. 524, 1 L.Ed. 2d 1544, 77 S.Ct. 1409 (1957). 


13/ Respondent's Return and Answer to Rule to Show Cause, page 


5 lis 
process rights under the Fourteenth Amendment, He alleges that 
the nature of the Korean system of criminal justice is inherently 
violative of the Fourteenth Amendment requirements of due process. 
To this end, petitioner asserts several unsubstantiated short- 


comings allegedly inherent in Korean courts. The numerous pro- 


visions of the Status of Forces Agreement pertaining to the pro- 
tection of the rights of the accused are ignored by petitioner. 
Furthermore, the petitioner fails to. point out to the serateien 
of this court by what authority the Un ited States may dictate 

to a sovereign nation the procedure to be followed by that nation 
in the exercise of its primary jurisdiction over alleged violators 
of its criminal laws, Under international law, the United gece 


4s without authority to aes upon that jurisdiction,’ The 
5 
Supreme Court in Girard was surely aware that the due process 


‘safeguards of the Japanese courts differed from those of the courts 


of the United States, yet the Court did not look upon this as a 

‘fatal defect in —— that Japan had the ‘power to try | Girard, 
| 

Realistically, the question resolves itself into a balancing of the 


national interest justifying the Stationing of rroope abroad 


14] Article XXIEI, "Para. 9, of the United States-Republic of 


Korea Status of Forces Agreement. T.I.A.S. 6127. 


15/ 354 U.S..524, 1 L.Ed. 2d 1544, 77 S.Ct. 1409 (1957). 
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against the possibility of any deprivation of constitutionally 
protected rights at the hands of foreign local law which does not 
conform to American standards. It is the determination of this 
court that the national interest outweighs any other considerations, 
To argue that under the apnlicable rule of international law, 
visiting forces retain jurisdiction is to close one's eyes to the 
historical fact that this matter is no longer left up to the 
implications of law but is carefully expressed in agreements which 
are explicit neliercal ions of consent to station visiting forces, 
The rule to show cause is discharged and the petition for 
a writ of habeas corpus is dismissed, 


The attorney for the respondent shall prepare an appropriate 


order, 


Edward M. Curran 
United States District Judge 
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APPENDIX B 


Statutory and Other Provisions of Law Involved 


28 U.S.C. § 2243 provides in pertinent part: 


"A court, justice or judge entertaining an application 
for a writ of habeas corpus shall forthwith award the | 
writ or issue an order directing the respondent to show 
cause why the writ should not be granted, unless it 
appears from the application that the applicant or person 
detained is not entitled thereto." 


* * ¥ 


"The person to whom the writ or order is directed shall 


make a return certifying the true cause of the detention." 


* * * 


| 


"Unless the application for the writ and the return | 
present only issues of law the person to whom the writ 
is directed shall be required to produce at the hearing 
the’ body of the person detained." 


The pertinent provisions of the United States-Republic of 


Korea Status of Forces Agreement, together with Agreed Minutes, 
| Agreed Understandings, and Exchange of Letters, T.I.A.S. 6127, 
are as follows: 

REPUBLIC OF KOREA 


Facilities and Areas and the Status of 
| United States Armed Forces in Korea 


Agreement signed at Seoul July 9, 1966; 
Date of entry into force February 9, 1967. 
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With agreed minutes, agreed understandings, and exchange 
of letters. 


AGREFMENT UNDER ARTICLE IV 
OF THE MUTUAL DEFENSE TREATY 
BETWEEN THE UNITED STATES OF 
) AMERICA AND THE REPUBLIC CF KOREA, 
REGARDING FACILITIES AND AREAS AND 
THE STATUS OF UNITED STATES ARMED FORCES 


IN THE REPUBLIC OF KOREA 


Article XXII 
Criminal Jurisdiction 
1. Subject to the provisions of this Article, 


(a) the military authorities of the United States 
shall have the right to exercise within the Republic of 
Korea all criminal and disciplinary jurisdiction conferred 
on them by the law of the United States over mémbers of the 
armed forces or civilian component, and their dependents; 


(b) the authorities of the Republic of Korea shall 
have jurisdiction over the members of the Unitéd States 
armed forces or civilian component, and their dependents, 
with respect to offenses committed within the térritory 
of the Republic of Korea and punishable by the law of the 
Republic of Korea. 
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Had (a) The military authorities of the United States shall 
have the right to exercise exclusive jurisdiction over members 
of the United States armed forces or civilian component, and 
their dependents, with respect to offenses, including offenses 
relating to its security, punishable by the law of the ene 
States, but not by the law of the Republic of Korea. 


(b) The authorities of the Republic of Korea shall have 
the right to exercise exclusive jurisdiction over members of . 
the United States armed forces or civilian component, and their 
dependents, with respect to offenses, including offenses relat- 
ing to the security of the Republic of Korea, punishable by its 
law but not by the law of the United States. 


(c) For the purpose of this paragraph and of paragraph 
3 of this Article, a security offense against a State shall 
include: 
(i) treason against the State; 
(ii) sabotage, espionage or violation of any law 
relating to official secrets of that State, or secrets jrelat- 
ing to the national defense of that State. 


3. In cases where the right to exercise jurisdiction is 
concurrent the following rules shall apply: 


(a) The military authorities of the United States shall 
have the primary right to exercise jurisdiction over. members 
of the United States armed forces or civilian component, and 
their dependents, in relation to: | 


(1) offenses solely against the property or security 
of the United States, or offenses solely against the person 
or property of another member of the United States armed 
forces or civilian component or of a dependent; 

(ii) offenses arising out of any act or omission 
done in the performance of official duty. 


(b) In the case of any other offense, the authorities 
of the Republic of Korea shall have the primary right ie 
exercise jurisdiction. 


(c) If the State having the primary right decides not 


sO Git te 


to exercise jurisdiction, it shall notify the authorities of 
the other State as soon as practicable. The authorities of 
the State having the primary right shall give sympathetic 
consideration to a':request from the authorities of the other 
State for a waiver of its right in cases where that other 
State considers such waiver to be of particular importance. 


4. The foregoing provisions of this Article shall not imply 
any right for the military authorities of the United States to 
exercise jurisdiction over persons who are nationals of or 
ordinarily resident in the Republic of Korea, unless they are 
members of the United States armed forces. 


Ds (a) The military authorities of the United States and 
the authorities of the Republic of Korea shall assist each other 
in the arrest of members of the United States armed forces, the 
civilian component, or their dependents in the territory of the 
Republic of Korea and in handing them over to the authority which 
is to have custody in accordance with the following provisions. 


(b) The authorities of the Republic of Korea shall 
notify promptly the military authorities of the United States 
of the arrest of any member of the United States armed forces, 
or civilian component, or a dependent. The military authorities 
of the United States shall promptly notify the authorities of the 
Republic of Korea of the arrest of a member of the United States 
armed forces, the civilian component, or a dependent in any case 
in which the lara of Korea has the primary right to exercise 
SEE re one 


(c) The custody of an accused member of the United 
States armed forces or civilian component, or of a dependent, 
over whom the Republic of Korea is to exercise jurisdiction shall, 
if he is in the hands of the military authorities of the United 
States, remain with the military authorities of the United States 
pending the conclusion of all judicial proceedings and until 
custody is requested by the authorities of the Republic of Korea. 
If he is in the hands of the Republic of Korea, he shall, on 
request, be handed over to the military authorities of the United 
States and remain in their custody pending completion of all 
judicial proceedings and until custody is. requested by the 
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authorities of the Republic of Korea. Vhen an accused has| been 
in the custody of the military authorities of the United States, 


| the military authorities of the United States may transfer cus- 
| tody to the authorities of the Republic of Korea at any time, and 


shall give sympathetic consideration to any request for the trans- 
fer of custody which may be made by the authorities of the Repub- 
lic of Korea in specific cases. The military authorities of the 
United States shall promptly make any such accused available to 
the authorities of the Pepublic of Korea upon their request for 


| purposes of investigation and trial, and shall take all appro- 


priate measures to that end and to prevent any prejudice to the 
course of justice. They shall take full account of any special 


| request regarding custody made by the authorities of the Republic 


' Of Korea. The authorities of the Republic of Korea shall give 
u 


sympathetic consideration to a request from the military authori- 


| ties of the United States for assistance in maintaining custody 
_ of an accused member of the United States armed forces, the 


| civilian component, or a dependent. 


(d) In respect of offenses solely against the security 


_ of the Republic of Korea provided in paragraph 2(c), an accused: 


shall be in the custody of the authorities of the Republic | of 
Korea. | 


6. (a) The military authorities of the United States | and 
the authorities of the Republic of Korea shall assist each) other 


| in the carrying out of all necessary investigations into offenses, 
_ and in the collection and production of evidence, including the 
_ seizure and, in proper cases, the handing over of objects con- 


nected with an offense. The handing over of such objects may, 


- however, be made subject to their return within the time sa ates 


_ by the authority delivering them. 


(b) The military authorities of the United States, ‘and 


| the authorities of the Republic of Korea shall notify each other 


ef the disposition of all cases in which there are concurrent 

rights te exercise jurisdiction, : 
7, (a) A death sentence shall not be carried out in the 

Republic of Korea by the military authorities of the United States 


L£ the legislation of the Republic of Korea does not provide for 


such punishment in a similar case. 


(b) The authorities of the Republic of Korea shall give 
sympathetic consideration to a request from the military authori- 
ties of the United States for assistance in carrying out a sen- 
tence of imprisonment pronounced by the military authorities of 
the United States under the provisions of this Article within the 
territory of the Republic of Korea. The authorities of the 
Republic of Korea shall also give sympathetic consideration to a 
request from the authorities of the United States for the custody 
of any member of the United States armed forces or civilian com- 
ponent or a dependent, who is serving a sentence of confinement 
imposed by a court of the Republic of Korea. If such custody is 
released to the military authorities of the United States, the 
United States shall be obligated to continue the confinement of 
the individual in an appropriate confinement facility of the 
United States until the sentence to confinement shall have been 
served in full or until release from such confinement shall be 
approved by competent authorities of the Republic of Korea. In 
such cases, the authorities of the United States shall furnish 
relevant information on a routine basis to the authorities of the 
Republic of Korea, and a representative of the Government of the 
Republic of Korea shall have the right to have access to a member 
of the United States armed forces, the civilian component, or a 
dependent who is serving a sentence imposed by a court of the 
Republic of Korea in confinement facilities of the United States. 


8. Where an accused has been tried in accordance with the 
provisions of this Article either by the military authorities of 
the United States or the authorities of the Republic of Korea and 
has been acquitted, or has been convicted and is serving, or has 
served, his sentence, or his sentence has been remitted or sus- 
pended, or he has been pardoned, he may not be tried again for 
the same offense within the territory of the Republic of Korea 
by the authorities of the other State. However, nothing in this 
paragraph shall prevent the military authorities of the United 
States from trying a member of its armed forces for any violation 
of rules of discipline arising from an act or omission which con- 
stituted an offense for which he was tried by the authorities of 
the Republic of Korea. 


9. Whenever a member of the United States armed forces or 
civilian component or a dependent is prosecuted under the juris- 
diction of the Republic of Korea he shall be entitled: 
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(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the 
specific charge or charges made against him; 

(c) to be confronted with the witnesses against him; 

(d) to have compulsory process for obtaining witnesses 
in his favor, if they are within the jurisdiction of the 
Republic of Korea; | 

(e) to have legal representation of his own choice for 
his defense or to have free or assisted legal representation 
under the conditions prevailing for the time being in the 
Republic of Korea; 

(£f) if he considers it necessary, to have the services 
of a competent interpreter; and 

(g) to communicate with a representative of the Govern- 
ment of the United States and to have such a representative 
present at his trial. 


10. (a) Regularly constituted military units or format ions 


| of the United States armed forces shall have the right to police 

| any facilities or areas which they use under Article II of this 

_ Agreement. The military police of such forces may take all appro- 
| priate measures to ensure the maintenance of order and Score ey 


'within such facilities and areas, 


(b) Outside these facilities and areas, such stiidesy 


' police shall be employed only subject to arrangements with the 


authorities of the Republic of Korea and in liaison with those 


| authorities, and insofar as such employment is necessary to 
maintain discipline and order among the members of the United 
| States armed forces, or ensure their security. | 


ll. In the event of hostilities to which the provisions of 


| Article II of the Mutual Defense Treaty apply, the provisions of 


this Agreement pertaining to criminal jurisdiction shall be 
immediately suspended and the military authorities of the United 


| States shall have the right to exercise exclusive jurisdiction 


_ over members of the United States armed forces, the civilian 
| component, and their dependents. 


12. The provisions of this Article shall not apply to any 


| offenses committed before the entry into force of this Agreement. 


Such cases shall be governed by the provisions of the Agreement 


between the United States of America and the Republic of Korea 


| effected by an exchange of notes at Taejon on July 12, 1950. 
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AGREED MINUTES TO THE 
AGREEMENT UNDEF. ARTICLE IV 
, OF THE MUTUAL DEFENSE TREATY 
4 BETWEEN THE UNITED STATES OF 
AMERICA AND THE REPUBLIC OF KOREA, 
REGARDING FACILITIES AND AREAS AND 
THE STATUS OF UNITED STATES ARMED 


FORCES IN THE REPUBLIC OF KOREA 


| Article XXII 


The provisions of this Article shall not affect existing 
agreements, arrangements, or practices, relating to the exercise 
of jurisdiction over personnel of the United Nations forces 
present in the Republic of Korea other than forces of the United 
States. 


Re Paragraph 1(a) 


It is understood that under the present state of United States 
law, the military authorities of the United States have no effec- 
tive criminal jurisdiction in peacetime over members of the 
civilian component or dependents. If the scope of United States 
military jurisdiction changes as a result of subsequent legisla- 
tion, constitutional amendment, or decision by appropriate 
authorities of the United States, the Government of the United 
States shall inform the Government of the Republic of Korea 
through diplomatic channels. 


Re Paragraph 1(b) 


1. In the event that martial law is declared by the Republic 
of Korea, the provisions of this Article shall be immediately 


Ss 


| United €tates armed forces or civilian component, and their 
' dependents, in such part until martial law is ended. 
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suspended in the part of the Republic of Korea under martial law, 
and the military authorities of the United States shall have the 
right to exercise exclusive jurisdiction over members of the 


2. The jurisdiction of the authorities of the Republic of 
Korea over members of the United States armed forces or civilian 


' component, and their dependents, shall not extend to any offenses 


committed outside the Republic of Korea. 


Re Paragraph 2 
The Republic of Korea, recognizing the effectiveness in|appro- 


| priate cases of the administrative and disciplinary sanctions 
| which may be imposed by the United States authorities over members 
| of the United States armed forces or civilian component, and their 


| visions regarding such offenses in its legislation. 


| dependents, may, at the request of the military authorities of 


the United States, waive its right to exercise jurisdiction 
under paragraph 2. | 


Re Paragraph 2(c) 


Each Government shall inform the other of the details of all 
security offenses mentioned in this subparagraph, and of the pro- 


Re Paragraph 3(a) 


1. Where a member of the United States armed forces or| 
civilian component is charged with an offense, a certificate 
issued by competent military authorities of the United States 
stating that the alleged offense, if committed by him, arose 
out of an act or omission done in the performance of official 
duty shall be sufficient evidence of the fact for the purposes 
of determining primary jurisdiction, The term “official duty" 
as used in this Article and Agreed Minute is not meant to include 
all acts by members of the United States armed forces and the 
civilian component during periods when they are on duty, but is 
meant to apply only to acts which are required to be done as 
functions of those duties which the individuals are performing. 
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2. In those exceptional cases where the Chief Prosecutor for 
the Republic of Xorea considers that there is proof contrary to 
a certificate of official duty, it shall be made the subject of 
review through discussions between appropriate officials of the 
Government of the Republic of Korea and the diplomatic mission 
of the United States in the Republic of Korea. 


Re Paragraph 3(b) 


1. The authorities of the Republic of Korea, recognizing that 
it is the primary responsibility of the military authorities of 
the United States to maintain good order and discipline where 
persons subject to United States military laws are concerned, 
will, upon the request of the military authorities of the United 
States pursuant to paragraph 3(c), waive their primary right to 
exercise jurisdiction ‘under paragraph 3(b) except when they 
determine that it is of particular importance that jurisdiction 
be exercised by the authorities of the Republic of Korea. 


2. With the consent of the competent authorities of the 
Republic of Korea, the military authorities of the United States 
may transfer to the courts or authorities of the Republic of 
Korea for investigation, trial and decision, particular criminal 
cases in which jurisdiction rests with the United States. 


With the consent of the military authorities of the United 
States, the competent authorities of the Republic of Korea may 
transfer to the military authorities of the United States for 
investigation, trial and decision, particular criminal cases in 
which jurisdiction rests with the Republic of Korea. 


a (a) Where a member of the United States armed forces 
or civilian component, or a dependent, is arraigned before a 
court of the United States, for an offense committed in the 
Republic of Korea against Korean interests, the trial shall be 
held within the Republic of Korea. 


(i) except where the law of the United Ctates 
requires otherwise, or 

(ii) except where, in cases of military exigency 
or in the interests of justice, the military authorities 
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of the United States intend to hold the trial outside 
the Republic of Korea. In this event they shall afford 
the authorities of the Republic of Korea timely oppor- 
tunity to comment on such intention and shall give: due 
consideration to any comments the latter may make.) 


(b) Where the trial is held outside of the Republic of 


| Korea the military authorities of the United States shall inform 
_ the authorities of the Republic of Korea of the place and date of 


the trial. A representative of the Republic of Korea shall be 


| entitled to be present at the trial. The authorities of the 


United States shall inform the authorities of the Republic /jof 


| Korea of the judgment and the final outcome of the proceedings. 


4, In the implementation of the provisions of this Article, 


_ and to facilitate the expeditious disposal of offenses, arrange- 


_ ments may be made between the component authorities of the 
| Republic of Korea and the military authorities of the United 


States, 


Re Paragraph 6 
1. The military authorities of the United States and the 


_ authorities of the Republic of Korea shall assist each other in 
| obtaining the appearance of witnesses necessary for the proceed- 
| ings conducted by such authorities within the Republic of Korea. 


| 
When a member of the United States armed forces in the Republic 


| Of Korea is summoned to appear before a court of the Republic of 
| Korea, as a witness or as a defendant, United States military 


authorities shall, unless military exigency requires otherwise, 
secure his attendance provided such attendance is compulsory 


| under the law of the Republic of Korea. If military exigency 
| prevents such attendance, the military authorities of the United 
_ States shall furnish a certificate stating the estimated duration 


of such disability. 


Service of process upon a member of the United States ed 
forces or civilian component, or a dependent required as a witness 
or a defendant must be personal service in the English language. 
Where the service of process is to be effected by a process 


' server of the Republic of Korea upon any person who is inside a 


| military installation or area, the military authorities of 


‘the 
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of the United States shall take all measures necessary to enable 
the process server to effect such service. 


In addition, the authorities of the Republic of Korea shall 
promptly give copies of all criminal writs (including warrants, 
summonses, indictments, and subpoenas) to an agent designated by 
the United States military authorities to receive them in all 
cases of criminal proceedings of the Republic of Korea involving 
a member of the United States armed forces or civilian component, 
or a dependent. 


When citizens or residents of the Republic of Korea are 
required as witnesses or experts by the military authorities of 
the United States, the courts and authorities of the Republic of 
Korea shall, in accordance with the law of the Republic of Korea, 
secure the attendance’ of such persons. In these cases the 
military authorities of the United States shall act through the 
Attorney General of the Republic of Korea, or such other agency 
as is designated by the authorities of the Republic of Korea. 


Fees and other payments for witnesses shall be determined by 
the Joint Committee established under Article XXVIII. 


2. The privileges and immunities of witnesses shall be those 
accorded by the Law of the court, tribunal or authority before 
which they appear. In no event shall a witness be required to 
provide testimony which may tend to incriminate him. 


3. If, in the course of criminal proceedings before authori- 
ties of the United States or the Republic of Korea, the disclo- 
sure of an official secret of either of these States or the 
disclosure of any information which may prejudice the security 
of either appears necessary for the just disposition of the pro- 
ceedings, the authorities concerned shall seek written permission 
to make such disclosure from the appropriate authority of the 
State concerned. 


Re Paragraph 9(a) 


The right to a prompt and speedy trial by the courts of the 
Republic of Korea shall include public trial by an impartial 


- 25a - | 


tribunal composed exclusively of judges who have completed! their 
probationary period. A member of the United States armed forces, 
or civilian component, or a dependent, shall not be tried by a 

military tribunal of the Republic of Korea. 


Re Paragraph 9(b) 


A member of the United States armed forces or civilian com- 
ponent, or a dependent, shall not be arrested or detained by the 
authorities of the Republic of Korea without adequate cause, and 
he shall be entitled to an immediate hearing at which such| cause 
must be shown in open court in his presence and the presence of 
his counsel. His immediate release shall be ordered if adequate 
cause is not shown. Immediately upon arrest or detention he 
shall be informed of the charges against him in a language which 
he understands. 


He shall also be informed a reasonable time prior to trial 
of the nature of the evidence that is to be used against him. 
Counsel for the accused shall, upon request, be afforded the. 
Opportunity before trial to examine and copy the statements of 
witnesses obtained by authorities of the Republic of Korea which 
are included in the file forwarded to the court of the Republic 
of Korea scheduled to try the case. 


Re Paragraph 9(c) and (d 


A member of the United States armed forces or civilian jcom- 
ponent, or a dependent, who is prosecuted by the authorities of 
the Republic of Korea shall have the right to be present through- 
out the testimony of all witnesses, for and against him, in all 
judicial examinations, pretrial hearings, the trial itself, and 
subsequent proceedings, and shall be permitted full opportunity 
to examine the witnesses. 


Re Paragraph 9(e) ; | 


The right to legal representation shall exist from the moment 
of arrest or detention and shall include the right to have counsel 
present, and to consult confidentially with such counsel, at all 
preliminary investigations, examinations, pretrial hearings, the 
trial itself, and subsequent proceedings, at which the accused 
is present, | 
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Re Paragzaon “ (5) 


hue right «o communica ie Wit. a reor2sentative o: tine oe 
the Unitec Staves shall ex ‘ irom *l.e moment oc arr 


Getantion, an no statement of “ue Ssecusec taken in “che gases ols 
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trhal iearings, tiie trial wuself, anc subsequent proceedings, at: 
waaeh the accused is present. 


ke Paragraph ° 


4&4 member o% the United States armed ‘or 
or a dependent, tried ty the autnorities of the Republic of xXores 
stall be accorced every proc2dural anc substantive right granted by 
lav: to the citizens of te Republic of Korea. If it should appear 
that an accused has beer, or is Likely to te, den:ed any procedural 
or substantive right granted ty law to tue citizens of tine Republic 
o£ Korea, representatives of tle two Governments shall consult 
tne Joint Committee on tne measures necesséry *o prevent or cure 
sucn denial o# rignis. 


2s or civilian componen:, 


In eddition to %..e' rignts enumerased in iiems (2) tl.rough (3) ox 
paragraph ? of tuls Article, a member of the United States armed 
Sorces or Civilzan coitponent, or < dependent, :":.0 is prosecuted Ly 
tiie authorities of tlie Republic o: Korea: 

(a) shall have the right to appeal 4 conviction or 
sen‘ience; 


(0) siall have credited to any sen‘:enc2 of continemenrt °.i 
period o*% pretrial continemen* in a coninement facility o* che 
United States or the Republic o* Xorea; 


(ec) shell not be held guilty o* 4 criminal offense on 
account of any act or omission whieh did not constitute a criminel 
offense under the law of the Republic of Xorea at the time ii: 
was commirted; 
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! that was applicable at the time tiie all gee criminal offense was 
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original sentence; 
: (2) shall not be hele utility of en offense on che viasis of 
rules of evidence or requirements of Proo.: Wuben uave been 

altered to nis prejucice since the dete of the commission of the 
ox<fense; 


> (2) shall not te compelle? to testify ageins: or othersvise 
incriminate aims21%; 


(3) shall no: te subject to cruel or unusual punisnmen::; 


(bh) shall not te subiect to nrosecution or punishment ty 
legislative or executive act; 


(i) shall not be prosecuied or punisiied more than once 
Sor the same offense; 


(j) shall not be required to stand trial if he is pi:ysically 
or mentally unfit to stand trial anc par*icipate in his detense; 

(k) shall not be subject to trial except under conditions 
consonant with the dignity of the United States armed ‘orces, 
including appearing in appropriate military or civilian 
attire and unmanaclec, | 


No conzession, admission or otier statemen®, ortained by 
torture, viOlence, “hreat, deceit, or eliter prolonged arresi 
or detention, or w.icl has been made involuntarily, and no 
real evidence which i:as been ortainec by torture, violence, 
threat, deceit, or as a result of an unreasonable search and 
seizure without a warrant, will be considered by the courts) o£ 
she Republic o7 Xorea es evidence in support of the guilt o: 
the accused under this Article, | 


er 
) 


in any case prosecuted by tie authorities of the Republic 
of Korea under tizis Article no appeal will be taken by the 
prosecution ‘rom a judgment of not guilty or an acquittal nor 
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will an appeal te taken oy 12 prosecution from any judgement 
while. the accused does not appeal, except upon grounds o£ errors 
oc Pat. 

T..2 Military authorities of the United Suates shall iiave tiie 
rignt co imspece any con“Zinemen: tecxlizy of tue Republic ox 
Xorea in Which a member of t.e United Gtates armed forees, 
ei.vilian componen=, or a caependen: ic contuned, or in whien iX 
u~S propose “o confine sucii an individual. 


In the event of hostilities, the Repuviic o% Korea will take 
all possiLle measures ‘to safeguard memoers of the United States 
exrmed x<orces, members 'o: the civilian component, ani their depenc- 
enizs who ere confined in confinement Zacilities of tiie Republic 
o£ Xorea, wuether avalting trial or serving 6 sentence imposed b7 
t.@ courts of tne Republic of Xorea. Tie Republic of Xoree suall 
Sive sympathetic consideration to requests ‘or release o% these 
persons to the custody of responsitle United States military 
autnorities. Necessary implementing provisions siall be agreed 
upon between tire two Governments txrough the Joint Committee. 


Facilities utilized for “ne execut:.on of a sentence to desth 
or a period of confinement, imprisonment, or penal servituc2, or 
for the detention of members of the Unizec States armed “orces 
or civilian component’ or dependents, vill meet minimum standards 
as agreed by tne Joint Committee. The military autiorities 0% 
the United States suall nave the righ: upon request to have 
éccess at eny time to members o*% tl.e United States armed forceec, 
tue Civilian component, or their cependents wio are con‘cined or 
detained by authorities ot the nepublic of Xorea. During the 
visit of ti:ese persons s= conXinement tacilities of the Republic 
of Korea, military authorities of the United States shall Le 
autiiorized *o provide supplementary care and provisions or 
suci: persons, sucn 4s clotiing, “food, bedding, and medical and 
dental treatment. 


Re Paragrapt. 10(a) and 10(») 


1. The military autnorities of the United States will normally 
make all arrests witiin ‘acilities and areas in use by the un* ed 
States armec forces. Tiis snall not preclude thie authorities o% 
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the Republic of Korea from making arresis within facilitids and 

areas in cases where the competent authorities of the United 

Staces armed forces tiave given consent, or in cases of pursuit 

of a Zlagrant oftender who nas committed a serious crime. | 
here persons whose arrest is desired by ihe authorities o% 

the Republic of Korea, and who are not members of the United States 

armed forces or civilian component or dependents, are witiin 

facilities and areas in use by the United States armed forces, 

tne military autiorities of the United States will undertake, 

upon reques‘:, to arrest such persons. Any person arrested by 

che military autiorities of the United States who is not 2 

member of the United States armed forces or civilian component or 

a dependent shall immediately be turned over to the authorities 

Of the Republic of Korea. 


The military authorities of the United States may arrest or 
cetain in che vicinity of a facility or area any person in; the 
commission or attempted commission of ean offense against the 
security of that facility or area. Any such person who isj not 
a member of the United States armed forces or civilian component 
or a dependent shall immediately be turned over to the authorities 
o£ the Republic of Korea. 


“e The authorities of the Republic o* Korea will normally 
not. exercise the right of search, seizure, or inspection vith 
respect to any person or property within facilities and areas 
in use by the United States armed forces or with respect to 
property of the United States wherever situated, except in 
cases where the competent military authorities of the United 
States consent to such search, seizure, or inspection by the 
authorities of tne Republic of Korea of such persons or property. 

Where search, seizure, or inspection with sigue to persons 
or property within facilities and areas in use by the United 
States armed forces or with respect to property ox the United 
States in the Republic of Korea is desired by the authorities of 
the Republic of Korea, the military authorities of the United States 
will undertake, upon request, to make such search, seizure, or 
inspection. In the event of a judgment concerning such property, 
except property owned or utilized by che Government of the| 
United States or its instrumentalities, the United States will 
in accordance with its laws turn over such property to the 
authorities of the Republic of Korea for disposition in 
accordance with the judgment. 


ae: 
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AGREED UNDERSTANDINGS TO THE 
AGREEMENT UNDER ARTICLE IV 
OF THE MUTUAL DEFENSE TREATY 
BETWEEN THE UNITED STATES OF AMERICA 
AND THE REPUBLIC OF KOREA, 
REGARDING FACILITIES AND AREAS AND 
THE STATUS OF UNITED STATES ARMED 
FORCES IN THE REPUBLIC OF KOREA 
AND RELATED AGREED MINUTES 


Article XXII 


AGREED MINUTE RE PARAGRAPH 1 (a) 


The Government of the Republic of Korea agrees that, 
upon notification under the second sentence of the Agreed 
Minute Re Paragraph 1 (a), the military authorities of the 
United States may exercise jurisdiction over such persons 
in accordance with the terms of the Criminal Jurisdiction 
Article. 


PARAGRAPH 1 (b 


The civil authorities of the Republic of Korea will 
retain full control over the arrest, investigation and 
trial of a member of the United States armed forces or 
civilian component or a dependent. 


AGREED MINUTE RE PARAGRAPH 2 


It is understood that the United States authorities 
shall exercise utmost restraint in requesting waivers of 
exclusive jurisdiction as provided for in the Agreed Minute 
Re Paragraph 2 of this Article. 


AGREED MINUTE RE PARAGRAPH 3 (a) 


1. With regard to the Agreed Minute Re Paragraph 
3 (a), a substantial departure from the acts a person is 
required to perform in a particular duty usually will indi- 
cate an act outside of his "official duty." 
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2. A duty certificate shail be issued only upon) 


the advice of a Staff Judge Advocate, and the competent 


authority issuing the duty certificate shall be a general 


grade officer. 


3. (a) The certificate will be conclusive unles 
modification is agreed upon. The United States authori- 


Ss 


ties shall give due consideration to any objection which 
may be raised by the Chief Prosecutor for the Republic of 


Korea. 
(b) The accused should not be deprived of hi 


entitlement to a prompt and speedy trial as a result of 
protracted reconsideration of the duty certificate. 


AGREED MINUTE RE PARAGRAPH 3 (b) 


1. It is understood that the term ‘of particular 
importance"' has reference to those cases in which, after 


a careful examination of each specific case, the exercis 


Ss 


of jurisdiction by the Republic of Korea is deemed essen- 


| 
tial, and the term has reference, in general but not = 


clusively, to the following types of offense: 
(a) security offenses against the Republic | 
of Korea; 


(b) offenses causing the death of a human be 
ing, robbery, and rape, except where the offenses are | 
directed against a member of the United States armed 
forces, the civilian component, or a dependent; and | 

(c) attempts to commit such offenses or par- 
ticipation therein. 


2. In respect of the offenses referred to in the 
above paragraph, the authorities concerned shall proceed 
in particularly close cooperation from the beginning of 
preliminary investigation in order to provide the mutual 
assistance envisaged in paragraph 6 of Article XXII. 


the 


3. In cases where, in the view of che United States 
authorities, any cuestion arises concernine the determina- 
tion that a case is one "of particular importance," the 
United States diplomatic mission reserves the rivh* and 
expects to ve afforded an opportunity to confer with the 
proper authorities of the Renutlic of Korea. 


PARAGRAPH 5 


With rezarc to the custody of the accused in the 
hands of the authorities of the Republic of Korea in con- 
nection with security orfenses: 


1. There must de mutual United States-Repullic of 
Korea agreement as to the circumstances in which such 
custody is appropriate. 


2. Confinement facilities of the Republic of 
Korea must be adequate by United States standards. 


AGREED MINUTE RE PARAGRAPH 9, SUB-PARAGRAPH (a) OF 


SECOND UNNUMBERED PARAGRAPH 


Under the ‘appellate procedure of the courts of the 
Republic of Korea, the accused may request a re-examination 
of the evidence, includinz new evidence and witnesses, as 
a basis for new findinres of fact ty the appellate court. 
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TRANSLATION 


REPUBLIC OF KOREA 


Ministry of Foreign Affairs 
July 9, 1966 
Dear Mr. Ambassador: | 


Today the Governments of the Republic of Korea | 
and the United States have formally signed the agreement 
between the United States of America and the Republic of 
Korea regarding facilities and areas and the status of 
United States armed forces in the Republic of Korea. | 
Article XXII of that Agreement and its Agreed Minutes [1] 
provide for the exercise of jurisdiction over members of 
the United States armed forces, the civilian component, 
and their dependents in the Republic of Korea. In this 
regard, the Government of the Republic of Korea, con- 
scious of the strong ties of mutual respect and friendship 
which bind our two countries, and recognizing the vital 
role which United ‘States armed forces play in the defense 
of the Republic of Korea, proposes the following under- 
standings for procedural arrangements pursuant to 
Paragraph 4 of the Agreed Minute Re Paragraph 3(b): [2] 


[For the English language text see post, p. 155.] 


I would be grateful for your confirmation of 2 
above understandings. 
Sincerely yours, | 

Tong Won Lee 
Minister of Foreign 
Affairs 
His Excellency 
Winthrop G. Brown 
Ambassador of the United States of America | 
Seoul, Korea 


1 Ante, pp. 19, 99, 139. | 
2 Ante, pp. 101, 140. | 


The American Ambassador to tne Korean Minister ot Foreizn Affairs 


Seoul, iorea 
July 2, 196¢ 


His Excellency 
Tong ‘ion Lee 
Minister of Foreien A*fairs 
of the Republic of Korea 
Seoul 


DEAR MR. MINISTER: 


I have received your letter of this date on the subject of the 
agreement signed today between the Republic 0% Korea and the 
United States of America regarding facilities and areas and the 
status of United States armed forces in the Republic o£ Korea, 
and Confirm the following understandings contained therein with 
respect to the exercise of jurisdiction over members of the 
United States armed forces, the civilian component, and their 
dependents: 


That, to facilitate the processing of cases resulting from 
the presence of United States armed forces deployed in Korea 
for mutual defense purposes, in implementation of the pro- 
visions of the Agreed Minute Re Paragraph = (b), the Govern- 
ment of the Republic of Korea will not require the military 
authorities of the’ United States to make a request for waiver 
in each particular case, and the military authorities of tie 
United States shall have jurisdiction unless the Government 
of the Republic of Korea determined in a specific case that 
it is of particular importance that jurisdiction be exercised 
therein by tne autnorities of the Republic of Korea; 


That, in the interest of expediting the administration of 
justice, any suci: determination by the Government of the 
Republic of Korea shall be provided in uriting by the Minister 
of Justice to the appropriate military authorities of the 
United States within fifteen days after the Republic of 
Korea is notified or is otherwise apprised of the commission 
of an offense falling within its primary jurisdiction, or 
each shorter period as may be mutually agreed upon pursuant 
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e 
| 


to Paragraph “ o7 2 the Agreed Minute Re Paragraph 35 (bo). The 
military authorities of the United States shall noi: exercise 
jurisdiction before the expiration of tiie fiiteen days jor 

other agreed period. | 


| 
| 
1 


Very sincerely yours, | 


WINTHROP G.. BROIWN 
Ambassador 


f 
‘ 
{a 


APPSNDIX C 
Fair Trial Guarantees Contained 
in AR 27-50 
(1) Criminal statute alleged to be violated must set forth 


specific and definite standards of guilt. 


(2) Accused shall not be prosecuted under an ex post facto 
law, 


(3) Accused shall not be punished by bills of attainder. 


(4) Accused must be informed of the nature and cause of 
the accusation and have a reasonable time to prepare a defense. 


(5) Accused is entitled to have the assistance of counsel 
for his defense, 


(6) Accused is entitled to be present at his trial. 


(7) Accused is entitled to be confronted with witnesses 
against him, 


(8) Accused is entitled to have compulsory process for 
obtaining witnesses in his favor, 


(9) Use of evidence against the accused obtained through 
unreasonable search or seizure or other illegal means is prohibited, © 


(10) Burden of proof is on the Government in all criminal 
trials, 


(11) Accused is entitled to be tried by an impartial court, 


(12) Accused may not be compelled to be a witness against 
himself, He shall be protected from the use of a confession ob- 
tained by torture, threats, violence, or the exertion of any 
improper influence. 


(13) Accused shall not be subjected to cruel and unusual 
punishment, 


(14) Accused is entitled to be tried without unreas jonable 
(prejudicial) delay, 


| (15) Accused is entitled to a competent interpreter when 
he does not understand the languege in which the trial is conducted 
' and does not have counsel proficient in the language both of the 
court and of the accused, | 

| 

| 

(17) Accused may not be subjected to consecutive trials 

| for the same offense which are so vexatious as to indicate |funda- 
mental unfairness, 


(16) Accused is entitled to a public trial. 


aR i ee 


ae case does not raise “political aseseione? of that . 
nature. "[I]t is error to suppose that every case or con- 
troversy which touches foreign relations lies beyond judicial 
cognizance."' Baker v. Carr, 369 U.S. 186, 211 (1962). Korean 
law may be more esoteric and less een enele involved in Ameri- 
can cases than the law of some other countries, but the 
pleading and proof of foreign law are commonplace in our 
courts. Moreover, materials for a proper judicial determina- 
tion of the questions presented by appellant's petition are 
readily available. Appellant's own testimony and that of 
his military counsel in Korea can establish the facts as to 
the procedures to which he was subjected at his trial. Other 
8/ Contrary to the intimation in Appellee's Brief, at p. 33, 
we are not asking this Court to hold that "United States mili- 


tary personnel may not be sent'' to countries with which this 
country has a SOFA like that ne eesiaent's case. Nor are we 


asking this Court "to force the P&resident's hand in the conduct 
of foreign negotiations." Id. All we seek is a judicial in- | 
quiry into whether the rights of a single individual have been 
violated by the operation of a particular SOFA as applied to 
him. If that inquiry results in the determination that appel-j 
lant's rights were not violated in the Korean trial, that will 
end the matter. If the District Court finds a violation of hi 
rights, it will simply enter an appropriate ordg2e” securing 
appellant's rights.’ See note, p.16, supra. -No larger issues 
need be decided. —— 
ee 


f 
$ 
3 
4 
3 


sources of information are also available. 

affidavit of his military counsel, the secretary of the | 
ee nO nein Sen tis etna, 

can trial observer made a aE eerennte transcriptvof the 


English translation of the SS ESlngs at h 


trial. 


Bay Fee 


See Exhibit A to Appellant's Memorandum in Oppos 


to Summary Affirmance, p. 5. 


Moreover, Army regulations require the preparation 


According to! 


ion 


of certain reports and studies which are of the utmost material- 


ity to appellant's claims and will assist the judicial deter- 


mination of his claims. For example, the trial observer at 
» chee I 


trials under the Status of Forces Agreement is required 


make a Report containing: 
ed 


Be of (Footnote on p. 15.) 


ee ; 
"A factual description or summary of the trial 
proceedings. It should be prepared keeping in 
mind that its main purpose is to permit an in- 
formed judgment to be made regarding (1) whether, 
there was any failure to comply with the proce- 
dural safeguards secured by a pertinent status 
of forces agreement, and (2) whether the accused: 


received a fair trial under all the circumstances 


The Report shall specify the conclusions of the | 
trial observer with respect to (1), and shall 

state in detail the basis for his conclusions." 
AR 27-50, 28 June 1967, p. 4. 9/ 


‘to 


Sey Sto 


Thus the materials for a prompt and just adjudicati 


of appellant's claims in the District Court are at hand. 


9/ (Footnote from p. 14) 
The same regulation also requires that: 


"For each foreign country in which US mili- 
tary forces are subject to the criminal jurisdic- 
tion of foreign authorities, the designated com- 
manding officer for such country shall make and 
maintain a current study of the laws and legal 
procedures in effect. Studies of the laws of 
other countries shall be made as directed. This 
study shall be a general examination of the sub- 
stantive and procedural criminal law of the 
foreign country, and shall contain a comparison 
thereof with the procedural safeguards of a 
fair trial in the state courts of the US. 

Coptes of these studies shall be forwarded 

to the Judge Advocate General of each service. 
Principal emphasis is to be placed on those 
safeguards which are of such a fundamental 

nature as to be guaranteed by the Constitution 
of the US in all criminal trials in state courts 
of the US. (See attachment 2 for enumeration of 
safeguards deemed particularly important.) These 
country law studies shall be subject to a contin- 
uing review, and whenever in any country there is 
a significant change in its criminal law, the 
change shall be forwarded by the designated com- 
manding officer to the Judge Advocate General of 
each service.” Id., p. 3 


The relevance of the Country Law Studies of the Republic 
of Korea to appellant's claims is clear. Other relevant mater~ 
ials are no doubt in the possession of appellee and can be : 
obtained through the discovery provisions of the habeas corpus 
statute and the Federal Rules of Civil Procedure. 
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Appellant has already been incarcerated for almost a year, 
He faces 15 years of confinement on a conviction obtained, 
through procedures which are intolerable when measured against 
even minimal standards of fair treatment and due process of 
law. | 


We urge this Court to grant him speedy relief by re- 


versing the judgment of the District Court and ordering the 


| 
District Court to proceed as 28 U.S.C. § 2243 requires: | 


"The court shall summarily hear and determine 
the facts, and dispose of the matter as law 
and justice require.” 10/ 


10/ Appellee seems to be under the misapprehension that the 
only relief the District Court could grant appellant would be 
to order his release from appellee's custody, thereby making 
it possible for officials of the Republic of Korea to seize 


rights as declared #y the American court. See Brief for | 
Appellee, p. 37. “But 28 U.S.C. § 2243 authorizes the District 
Court to make such disposition "as law and justice require." 
As the Supreme Court recently reaffirmed, this empowers the 
District Court to fashion "appropriate relief" in a habeas 
corpus proceeding. Peyton v. Rowe, 391 U.S. 54, 66-67 (1968) ; 
Carafas v. LaVallee, 391 U.S. 234, 239 (1968). | 


If the District Court finds that appellant's constitu- 
tional rights have been violated, it should have no difficulty 
in framing an appropriate order directed to appellee which 

| 


(Footnote continued on p. 17). 
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Respectfully submitted, 


Daniel A. Rezneck 
Sarel M. Kandell 


Attorneys for Appellant 


10/ (Footnote continued from p. 9) 


would bring about appellant's release from custody in such a 
way that he would not be subject to the threat of arrest by 
Korean officials and: further proceedings in the Korean courts. 
Appellant has asked for equitable relief in his parallel civil 
action, Civil Action No. 1154-58, making the same claims; that 
action can be consolidated with this one if this Court remands 
this case to the District Court for further proceedings. 
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INDEX nis 


Counterstatement of the Case —..... 


; Statutory Provision Involved 
| Chronological Summary Of Executive And Treaty Provisions 


Which Relate to The Status Of American Forces Stationed 
In The Renae COL Lae ee 


Argument: 


I. 


to EE 


II. 


The District Court did not abuse its discretion in deny- 
ing appellant a plenary hearing on his petition for a 
writ of habeas corpus where the pleadings presented 
a preliminary and determinative issue of law directed 
to the court’s jurisdiction —...--______ 


The political departments of the government have ap- 
propriately exercised their constitutional power with 
respect to foreign affairs by negotiating and approv- 
ing the 1966 Korean SOFA, which merely grants to 
the United States the right to exercise a portion of the 
sovereign jurisdiction of the Republic of Korea, and 
which in operation neither infringes on appellant’s 
constitutional rights, nor conflicts with existing stat- 
utes or military regulations —......-...-------.------- 


A. In the absence of any International Agreement 
or Treaty Provision establishing a jurisdictional 
arrangement, the Republic of Korea retains the un- 
qualified and exclusive right to try American 
servicemen stationed within its territory for vio- 
lations of the Korean criminal code .... 


B. The 1966 Korean SOFA, having been appropriately 
authorized by the Korean Mutual Defense Treaty, 
is immune from further judicial inquiry into its 
CUORRTIO eee eee en ee 


C. The Korean SOFA may be sustained as a legitimate 
exercise of the President’s Constitutional Power 
to Conduct Foreign Affairs and as Commander in 
Chief of the Nation’s Armed Forces 


Appellant’s petition which in effect seeks to review 
or restrict the performance of United States military 
authorities under the terms of the 1966 Korean SOFA 
raises a political question not subject to judicial re- 
eee een ee 


Conclusion 
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Vv 
ISSUES PRESENTED 


In the opinion of appellee the following issues are pre- 
sented : 


1. Whether the District Court was obligated to con- 
duct a plenary hearing on appellant’s petition for a writ 
of habeas corpus where the pleadings presented a pre- 
liminary and determinative issue of law directed to the 
court’s jurisdiction. 

2. Whether on a petition for a writ of habeas corpus 
the court below had jurisdiction to entertain a claim that 
the proposed action of United States military authorities 
to surrender appellant to officials of the Republic of Ko- 
rea, for trial in a local court on charges of arson and 
murder, amounted to a violation of appellant’s constitu- 
tional rights, where: 


(a) Such action was required pursuant to the 
terms of a constitutionally authorized status of forces 
agreement; and 

(b) The international agreement merely recog- 
nized the exclusive right of the Korean Government 
to exercise its sovereign jurisdiction within its own 
territory; and 

(c) Matters of enforcement and compliance with 
the agreement are reserved by the Constitution to 
the discretion of the Executive Branch. 


This case has been before this Court in No. 21,981, Misc. Nos. 
$278 and $279, and on Motions for Summary Reversal and Affirm- 
ance in No. 22,053, all sub nom Smallwood Vv. Clifford. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,053 


H. K. SMALLWOOD, JR., APPELLANT 
v. 


HONORABLE CLARK M. CLIFFORD, Secretary of Defense, 
APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, H. K. Smallwood, Jr., a Specialist Fourth 

_ (Class in the United States Army, is currently incarcer- 
' ated at the United States Army Stockade at Ascom City, 
Korea, pending the completion of Korean appellate ju- 
dicial proceedings and a sentence of 15 years’ imprison- 
ment, following his conviction on July 2, 1968 by the Seoul 
District Criminal Court, on charges of arson and murder. 
Appellant was initially placed in pretrial confinement by 
United States military authorities on February 29, 1968, 
after having been implicated in the murder of a female 


(1) 
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Korean national, which occurred off post in the early 


morning hours of February 28, 1968. At the time of his 
_ arrest appellant was assigned to Headquarters Company, 
' 19th General Support Group, Eighth United States Army. 


On the day he was apprehended appellant had been identi- 


- fied at a line-up by two eyewitnesses who claimed he was 


the victim’s companion at the approximate time of her 
death. Appellant had also reportedly violated the curfew 
regulations when he returned to the post in the early 
hours of February 28, 1968. 

On March 11, 1968, pursuant to the provisions of the 
present Status of Forces Agreement between the Republic 


- of Korea and the United States, the Korean Minister of 


Justice notified the Commander, United States Forces, 
Korea, that the Korean Government intended to exercise 
its primary right of jurisdiction over Specialist Small- 


' wood on charges of arson and murder. On March 21, 


1968, appellant was also formally charged by the United 
States military authorities with violating Article 118(2) 
(10 U.S.C. Section 918(2)) (unpremeditated murder) 
and Article 92 (10 U.S.C. Section 892) (Failure to obey 
lawful general regulation) of the Uniform Code of Mili- 
tary Justice. Appellant was subsequently indicted by the 
Seoul District Prosecutor, Republic of Korea on April 25, 
1968 for arson and murder. While awaiting trial by the 
Korean authorities appellant was confined at the same 
location where he is presently incarcerated. 

Before trial commenced appellant was permitted on 
May 3, 1968, to file in the District Court in forma pau- 
peris a pro, se petition for a writ of habeas corpus (H.C. 
No. 113-68). Appellant alleged in effect that he was 
being illegally detained by officials of the United States 
Army in the Republic of Korea. Approximately three 
weeks later on May 27, 1968, and prior to any decision 
by the District Court on the habeas corpus petition, local 
counsel for appellant also filed below a motion for a 
temporary restraining order in Civil Action No. 1154-68. 
He requested the court to issue an order preventing re- 
spondent from releasing, transferring, or making ptti- 
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tioner available to the Korean authorities for trial. The 
- motion was denied by the trial court on the same date. 
A notice of appeal was filed on May 28, 1968, after 


' which this Court heard argument. On May 29, 1968, 
' this Court ordered that, “. . . petitioner’s aforesaid mo- 
' tion is granted only to the extent of precluding the 
| transfer of petitioner to the custody of the authorities 


of the Republic of Korea pending ultimate disposition of 
. Habeas Corpus Case No. 113-68 .. .” (No. 21,981) 
Complying with this Court’s order appellant was re- 


_ tained in the custody of United States military authorities 
_ throughout the course of his trial, which began on June 
_ 4, 1968. The proceedings progressed by way of separate 
| sessions held on the 11th, 15th, 18th and 22nd of June, 
: 1968. Before the Korean trial terminated on July 2, 1968 


with the court’s returning a verdict of guilty as charged 
and imposing a 15 year sentence, the District Court filed 


| its opinion and order on June 25, 1968, discharging the 
| rule to show cause and dismissing the habeas corpus peti- 
| tion. On the same date leave to file an appeal without 


| prepayment of costs was also granted, and it is this action 
| which is presently before the Court. Following the deci- 


sion of the District Court appellant filed a motion for 


| summary reversal in this Court on June 26, 1968. Ap- 
| pellee responded with a motion for summary affirmance 
/ on July 2, 1968, and both motions were subsequently 
' argued and denied by this Court on the next day. In- 


cluded in the Court’s order of July 3, 1968, was a di- 
rective, “that the order entered . . . in case No. 21,981, 
precluding the transfer of H. K. Smallwood, Jr. to the 
custody of the authorities of the Republic of Korea, shall 
continue in effect until further order of this Court.” 
(No. 21,053) 

Appellant noted an appeal with the Korean appellate 
court on July 3, 1968. 


4 
STATUTORY PROVISION INVOLVED 


Title 28 U.S.C. Section 2243 provides in pertinent 
part: 


A court, justice or judge entertaining an applica- 
tion for a writ of habeas corpus shall forthwith 
award the writ or issue an order directing the re- 
spondent to show cause why the writ should not be 
granted, unless it appears from the application that 
the applicant or person detained is not entitled 
thereto. 

* e * * 

Unless the application for the writ and the return 
present only issues of law the person to whom the 
writ is directed shall be required to produce at the 
hearing the body of the person detained. 


° + * * s 


The court shall summarily hear and determine the 
facts, and dispose of the matter as law and justice 


require. 


CHRONOLOGICAL SUMMARY OF EXECUTIVE AND 
TREATY PROVISIONS WHICH RELATE TO THE 
STATUS OF AMERICAN FORCES STATIONED IN 

THE REPUBLIC OF KOREA 


1. Taejon Agreement, signed July 12, 1950 by rep- 
resentatives of the American and Korean Governments. 
5 U.S.T. 1408, T.LA.S. 3012. The Agreement provided 
that in view of prevailing conditions of warfare, “The 
United States courts-martial may exercise exclusive jur- 
isdiction over members of the United States Military 
Establishment in Korea.” The entire agreement is re- 
printed at Appendix E, at page 76. 

2. Korean Mutual Defense Treaty signed October 1, 
1953, and ratified by the United States Senate on January 
26, 1954. 5 U.S.T. 2368, T.LA.S. 3096. Article IV of 
the Treaty states: 

The Republic of Korea grants, and the United 
States of America accepts the right to dispose United 
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States land, air and sea forces in and about the ter- 
ritory of the Republic of Korea as determined by 
mutual agreement. 


3. United States of America-Republic of Korea Sta- 
tus of Forces Agreement, signed at Seoul, Korea on July 
9, 1966, by representatives of both governments. 17 
U.S.T. 1677, T.I.A.S. 6127 (hereinafter referred to as 
Korean SOFA). The Agreement provides in pertinent 
part in Article XXII that the Republic of Korea will re- 
tain jurisdiction over American servicemen accused of 
violating its criminal code, except where the transaction 
also constitutes an offense under the Uniform Code of 
Military Justice and is committed while in the perform- 
ance of official duty or against the security of the United 
States, its personnel or property. All of Article XXII 
and the Agreed Minutes and Understandings are re- 
printed at Appendix D, at page 55. 


ARGUMENT 


I. The District Court did not abuse its discretion in deny- 
ing appellant a plenary hearing on his petition for a 
writ of habeas corpus where the pleadings presented 
a preliminary and determinative issue of law directed 
to the court’s jurisdiction. 

As the counterstatement of the case indicates the fac- 
tual situation which preceded appellant’s filing of his peti- 
tion for a writ of habeas corpus has substantially changed 
in the last several months. Nevertheless, in the present 
circumstances it is the posture of the case at the moment 
of filing which is now preserved for purposes of appeal. 
Appellant executed his written pro se petition on May 1, 
1968, and it was subsequently filed in the District Court 
two days later. An examination of the pleadings re- 
veals that the allegations in their entirety present no 
threshold material issue of fact which would necessitate 
appellant’s presence at a hearing. In conjunction with 
his petition appellant also filed pro se a supporting brief. 
The arguments contained in that document revolve around 
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two major contentions, to wit: (1) “THE U.S.-ROK 
STATUS OF FORCES AGREEMENT WAS NOT AP- 
PROVED BY THE UNITED STATES GOVERNMENT 
IN A CONSTITUTIONALLY ACCEPTABLE MAN- 
NER”? and (2) “THE FAIR TRIAL GUARANTEES 
IN U.S.-ROK SOFA ARE INSUFFICIENT IN LAW 
AND PRACTICE TO PROTECT THE SERVICEMAN 
AGAINST VIOLATIONS OF HIS 14TH AMENDMENT 
DUE PROCESS RIGHTS.”? Appellant’s pleadings were 
supplemented by a Memorandum in Support of Petition 
for Habeas Corpus prepared by local counsel, and a sum- 
mary of the allegations appears at page 2 of that docu- 
ment. Again, in neither instance was there presented 
to the court an issue of material fact on which appellant 
was competent to testify. It must be remembered that 
at the time the above mentioned pleadings were filed, ap- 
pellant had only been recently indicted and was yet to 
wait approximately one month before his Korean trial 
commenced. Therefore any factual questions which were 
in essence designed to examine the type of trial appellant 
would receive at the hands of the Korean authorities, or 
which were based on a speculative violation of the SOFA 
during the course of his impending trial, were clearly 
premature. The government’s return and answer filed 
below adopted this approach in part, but it primarily 
asserted that the terms and conditions of international 
agreements under which foreign nations permit the pres- 
ence of American military personnel in their sovereign 
territory, are proper matters for executive negotiation 
and are not susceptible to judicial review.* Put in issue 
was the legal question of the jurisdiction of the District 
Court to consider appellant’s allegations. 

Following the decision of the District Court discharging 
the rule to show cause and dismissing the petition appel- 


2 Pro se Brief for Petitioner, Habeas Corpus No. 1138-68 at 3. 
27d. at 15. 


’ Return and Answer to the Rule to Show Cause, Habeas Corpus 
No. 113-68 at 9-10. 


wv 


& 


¥ 
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lant’s counsel filed in this Court a Motion for Summary 
Reversal. As specifically stated the factual issues which 
allegedly required ventilation at a hearing were: “that 
criminal trials in Korean courts are not fair in fact or 
law and do not conform to due process of law’, and “that 
the guarantees of the Status of Forces Agreement... 
are not observed in fact or in practice.”* Even assum- 
ing, arguendo, that a domestic court could conceivably 
determine what type of trial appellant would receive at 
the hands of the Korean Government before those pro- 
ceedings even commenced, the resolution of those issues 
plainly became unnecessary. If we are correct in our 
later contention that the authority of the executive 
branch to conclude the Korean SOFA, with or without the 
Senate’s approval, is absolutely clear, and that questions 
of performance under the agreement are of a political na- 
ture, then undeniably any inquiry into an anticipated 
or actual violation of the instrument was beyond the 
competence of the District Court. The government again 
incorporated this theory in its Motion for Summary Af- 
firmance and urged that the factual questions advanced 
by appellant were not ripe for decision.» Not unex- 
pectedly appellant has reiterated this portion of his argu- 
ment in his present brief on appeal.® 

Although appellant’s counsel has recited a number of 
generally accepted legal conclusions in connection with 
his initial argument that the District Court improperly 
denied his client a hearing, none are applicable to the 
situation where the court is preliminarily met with a 
legal challenge to its jurisdiction. This Court some years 
ago recognized the propriety of proceeding to resolve 
initial questions of law before holding a plenary hearing 
and requiring the production of the petitioner. In re- 
versing a decision of the District Court dismissing a 


«Motion for Summary Reversal of Dismissal of Petition for 
Habeas Corpus at 10-11. 


5 Motion for Summary Affirmance at 6. 
¢ Brief for Appellant at 18 et seq. 
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habeas corpus petition for want of jurisdiction, filed on 
_ behalf of twenty-one civilian employees of the German 
government incarcerated in Germany following their con- 
victions by a military commission, this Court remarked: 


It is suggested that the foregoing result presents a 
practical problem of some difficulty. There are 
twenty-one of these appellants, and they are in Ger- 
many. To issue the writ would be to require that 
they be transported to this country for the hearing. 
But the Supreme Court made clear in Walker v. 
Johnston [312 U.S. 275] and again in Ex Parte 
Quirin [317 U.S. 1] that this personal presence is 
not required as a first step. The District Court is- 
sued in this case a rule to show cause. Reply was 
made to the rule, and affidavits have been filed by 
the parties. Upon those papers, the controlling 
issues of law may be framed and presented in com- 
plete and satisfactory fashion. Upon the disposition 
of those issues, there may or may not remain other 
issues to be disposed of requiring the presence of the 
petitioners. But until that eventuality develops, the 
steps necessary to protect the rights of petitioners 
may be taken seriatim. 


Eisentrager v. Forrestal, 84 U.S. App. D.C. 396, 403, 
174 F.2d 961, 968 (1949), rev’d on other grounds sub 
nom, Johnson v. Eisentrager, 339 U.S. 763, 778 (1950) ; 
Title 28 U.S.C. Section 2243; See Yeaman v. United 
States, 326 F.2d 293, 294 (9th Cir. 1963) ; United States 
v. Fay, 221 F.Supp. 419, 420 (S.D.N.Y. 1963), aff'd 
325 F.2d 486, cert. denied 377 U.S. 938 (1964); cf. 
Towensend v. Sain, 372 U.S. 293 (1963). On the basis 
of the rationale enunciated above the District Court in 
the instant case clearly did not abuse its discretion in re- 
fusing to hold an evidentiary hearing, since the respective 
pleadings presented a controlling issue of law, which 
when resolved by the court, was an absolute bar to the 
granting of the requested relief. Appellee’s remaining 
arguments will demonstrate that the decision of the 
lower court recognizing the constitutional authority of 
the political departments of the government to negotiate 


LEC. Siac. oe fe 
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the Korean SOFA should be affirmed on the basis that the 
court lacked jurisdiction to make further inquiry into 
| the political questions raised by appellant. 


a II. The political departments of the government have ap- 
propriately exercised their constitutional power with 
A : respect to foreign affairs by negotiating and approving 


> ; the 1966 Korean SOFA, which merely grants to the 

United States the right to exercise a portion of the 

) : sovereign jurisdiction of the Republic of Korea, and 

” which in operation neither infringes on appellant’s 

| constitutional rights, nor conflicts with existing stat- 
utes or military regulations. 


A. In the absence of any International Agreement or 
Treaty Provision establishing a jurisdictional ar- 
rangement, the Republic of Korea retains the un- 
qualified and exclusive right to try American 
servicemen stationed within its territory for vio- 
lations of the Korean criminal code. 


The authority is abundant and unequivocal in support 
of this initial proposition, which was acknowledged by 
the United States Supreme Court as early as 1812 in its 
opinion in Schooner Exchange v. M’Faddon, 11 U.S. (7 
Cranch) 116. The case originated as a libel in admir- 
alty filed in the United States District Court for the Dis- 
trict of Pennsylvania against the Exchange, after the 
ship had entered the port of Philadelphia due to bad 
weather in July of 1811. The libellants claimed title to 
the ship and alleged that it had been violently and forcibly 
taken from their captain upon the high sea by agents of 
Napoleon. The District Court dismissed the libel and 
held: 


. . . that a public armed vessel of a foreign sov- 
ereign, in amity with our government, is not subject 
to the ordinary judicial tribunals of the country, so 


7See discussion ahead at page 21 of the preliminary ruling 
| by the United States District Court for the District of Columbia in 
Girard Vv. Wilson, 152 F.Supp. 21 (1957). 
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far as regards the question of title, by which such 
sovereign claims to hold the vessel.* 


The Supreme Court affirmed on essentially the same 
‘ground, and in the process Chief Justice Marshall elab- 
orated on the fundamental principles of international law 
‘which were operative in the case. The initial premise 
was stated as follows: 


The jurisdiction of the nation within its own ter- 
ritory is necessarily exclusive and absolute. It is 
susceptible of no limitation not imposed by itself. 
Any restriction upon it, deriving validity from an 
external source, would imply a diminution of its sov- 
ereignty to the extent of the restriction, and an in- 
vestment of that sovereignty to the same extent in 
that power which could impose such restriction. 

All exceptions, therefore, to the full and complete 
power of a nation within its own territories, must be 
traced up to the consent of the nation itself. They 
can flow from no other legitimate source. (Emphasis 
added) ° 


Marshall then confirmed that where a sovereign grants 
a license to enter its territory, there is, in certain in- 
stances, an implied immunity from the sovereign’s ex- 
_ elusive territorial jurisdiction. The first two examples 
appearing in the opinion are not pertinent to the instant 
discussion, however, the third and final illustration re- 
quires considerable attention since it constitutes the 
basis of some indiscriminate dictum in several later 
opinions. 

A third case in which a sovereign is understood 
to cede a portion of his territorial jurisdiction is, 
where he allows the troops of a foreign prince to pass 
through his dominions.” 


The statement, of course, is not relevant to a situation 
where troops are stationed in a foreign country with 


811 U.S. (7 Cranch) at 120. 
°7Td. at 186. 
20 Jd, at 189. 
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some degree of permanence. In addition to choosing his 
words carefully, Marshall indicated immediately that a 
waiver of a portion of the sovereign’s territorial juris- 
diction was designed to permit, “the foreign general to 
use that discipline, and to inflict those punishments which 
the government of his army may require.”** The com- 
pelling conclusion is that even when foreign troops are 
permitted to pass through a sovereign’s territory, any 
implied waiver relates only to supervisory jurisdiction, 
rather than to the application of the sovereign’s criminal 
laws.” Of perhaps even greater importance was the 
Chief Justice’s observation that while certain immunities 
from jurisdiction may be implied from a license to enter 
territory, the license itself could never be presumed.” 
It follows, therefore, that a license may be conditioned on 
the acceptance of a jurisdictional arrangement satisfac- 
tory to the host sovereign in whose territory foreign 
troops are permanently stationed. When Marshall con- 
sidered the above principle in relation to the facts before 
him, he concluded that the rules pertaining to armies 
were not applicable to ships of war, which entered the 
ports of a friendly power. As long as a sovereign con- 
tinued to permit public armed ships to enter his ports, he 
was necessarily deemed to assent to the intrusion. From 
the implied license flowed the immunity from local juris- 
diction,“ but that too was subject to cancellation.* 
Appellant at pages 36 and 37 of his brief cites cer- 
tain other cases in an attempt to erode the basic principle 
of international law that a sovereign nation may bring to 
trial a member of a visiting armed force who violates its 


32 Id. at 140. 


12See Barton, Foreign Armed Forces: Immunity From Super- 
visory Jurisdiction, 26 Brit. Y.B. Int’] Law $80 (1949); Tucker v. 
Alezandroff, 188 U.S. 424, 488-4 (1902). 


1311 U.S. (7 Cranch) at 140. 
14 Td. at 141. 
15 Id, at 145-146. 
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criminal code while stationed within its territory. Ref- 


_ erence is made to Coleman v. Tennessee, 97 U.S. 509 


(1878) where the Supreme Court held in effect that a 
soldier in the United States Army who had been tried 


' and convicted by a court-martial on a charge of murder 
_ In time of war, while stationed in enemy territory, could 


not be tried for the same offense by the State of Ten- 
nessee in whose territory the crime was committed.’* Al- 
though the circumstances of the case occurred during the 
belligerent military occupation of Tennessee and presented 
no question concerning immunity from the local exercise 
of criminal jurisdiction to be accorded visiting friendly 
forces, the Court felt disposed to state by way of dictum: 


It is well settled that a foreign army permitted to 
march through a friendly country, or to be stationed 
in it, by permission of its government or sovereign, is 
exempt from the civil and criminal jurisdiction of the 
place.” 


For authority the Court cited the Schooner Exchange 
case, supra at 139, and included in its opinion a quota- 
tion from the prior decision relating exclusively to the 
passage of troops. One can only speculate that in adapt-- 
ing the Schooner Exchange opinion for use as precedent 
the Court in Coleman indulged in unintentional literary 
license. The following year the dictum in Coleman was 
cited by the Court in Dow v. Johnson, 100 U.S. 158 
(1879). During a period of martial law imposed on the 
City of New Orleans following its occupation by United 


26 The Court remarked in its opinion: 


The fact that war is waged between two countries negatives the 
possibility of jurisdiction being exercised by the tribunals of 
the one country over persons engaged in the military service 
of the other for offenses committed while in such service. Aside 
from this want of jurisdiction, there would be something incon- 
gruous and absurd in permitting an officer or soldier of an 
invading army to be tried by his enemy, whose country he 
had invaded. 


Coleman V. Tennessee, 97 U.S. 509, 516 (1878). 
17 Td. at 515. 
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States Forces in 1862, General Dow was sued in a local 
civil court by one Johnson to recover the value of certain 
goods seized and property destroyed by soldiers allegedly 
acting pursuant to his orders. Dow failed to appear, 
and the court rendered a default judgment. When the 
decision of the Circuit Court of the United States in 
Maine in an action upon the judgment was ultimately re- 
viewed by the Supreme Court, the issue for determination 
was framed as follows: 


. . . whether an officer of the army of the United 
States is liable to a civil action in the local tri- 
bunals for injuries resulting from acts ordered by 
him in his military character, whilst in the service 
of the United States, in the enemy’s country, upon 
an allegation of the injured party that the acts were 
not justified by the necessities of war.’* 


In holding that the civil court in New Orleans was with- 
out jurisdiction to entertain the suit, Justice Field rea- 
soned much the same as he did in Coleman. Citing his 
dictum in the prior case, which relied on the Schooner 
Exchange decision, the Justice again found, “something 
singularly absurd in permitting an officer or soldier of 
an invading army to be tried by his enemy”, when, “it 
[was] well settled that a foreign army, permitted to 
march through a friendly country, or to be stationed in it 
. . . [was] exempt from its civil and criminal jurisdic- 
tion.” ?* Aside from remarking on Justice Field’s obvious 
tenacity in consistently interpreting the Schooner Ex- 


18 Dow v. Johnson, 100 U.S. 158, 163 (1879). The Court later 
stated at page 170: 


The question here is, what is the law which governs an army 
invading an enemy’s country? It is not the civil law of the 
invaded country; it is not the civil law of the conquering 
country: it is military law,—the law of war,—and its suprem- 
acy for the protection of the officers and soldiers of the army, 
when in service in the field in the enemy’s country, is as 
essential to the efficiency of the army as the supremacy of the 
civil law at home, and, in time of peace, is essential to the 
preservation of liberty. (Emphasis added). 


19 Fd. at 165. 
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change opinion, appellee merely notes that no question of 
immunity from criminal jurisdiction was before the Court. 

Finally in Tucker v. Alexandroff, 183 U.S. 424 (1902), 
the last Supreme Court opinion cited by appellant, deci- 
sions of the lower courts were reversed with directions to 
dismiss the habeas corpus petition filed by a Russian 
sailor who had deserted from the crew of a vessel which 
was under construction in the United States. The Court 
held that Alexandroff’s apprehension and proposed re- 
lease to the Russian authorities were proper under the 
existing terms of a valid treaty ratified by both gov- 
ernments. In the ‘absence of such an agreement the 
Court gratuitously concluded that local authorities were 
under no obligation to assist in the return of errant sail- 
ors, and that the Schooner Exchange case contained noth- 
ing to the contrary. A passing reference to the earlier 
opinion of Chief Justice Marshall exhibited substantially 
the same distorted interpretation of the case that appeared 
in the Coleman and Dow decisions.” At this juncture it 
hardly needs emphasis that in Tucker v. Alexandroff, the 
Court never considered the question of whether a member 
of a visiting force in the United States could be arrested 
by local authorities on charges of having committed a local 
criminal offense. 

In the last analysis the opinion of Lord Atkin in Chung 
Chi Cheung v. The King, 1939, A.C. 160, is the only case 


20The ratio decidendi of the Schooner Exchange case was re- 
duced by Justice Brown to the following statement: 


This case, however, only holds that the public armed vessels 
of a foreign nation may, upon principles of comity, enter our 
harbors with the presumed license of the government, and while 
there are exempt from the jurisdiction of the local courts; and 
by parity of reasoning, that, if foreign troops are permitted to 
enter, or cross our territory, they are still subject to the con- 
trol of their officers and exempt from local jurisdiction. 


Tucker Vv. Alexandroff, 188 U.S. 424, 483 (1902). Remarkably the 
line of argument employed by the Chief Justice has turned a full 
circle. What began as Marshall’s conclusion is now represented by 
Justice Brown to be the premise from which by “parity of reason- 
ing” one finds that troops who enter with permission are exempt 
from local jurisdiction. 
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cited by appellant which does not depart from the hold- 
ing in Schooner Exchange. Chung Chi Cheung was a 
British subject and a cabin boy serving on board an 
armed public vessel belonging to China. While the ship 
was in the territorial waters of Hong Kong he shot and 
killed its captain and then wounded the acting chief of- 
ficer and himself. Chung Chi Cheung was later detained 
on shore in the custody of the Hong Kong Police. The 
Chinese government initiated extradition proceedings, but 
they subsequently failed since the accused was a British 
national. The Full Court of Hong Kong then proceeded 
to try and convict him of murder, after which he was 
sentenced to death. On appeal the jurisdiction of the 
local British Court was challenged. On the basis of the 
opinion in Schooner Exchange, Lord Atkin conceded that 
the members of the crew of the foreign vessel were im- 
mune from local jurisdiction for offenses committed on 
board the ship. But he also recognized that whatever 
degree of immunity had been granted to China, it was, 
“conditional and can in any case be waived by the nation 
to which the public ship belongs.” The result was a 
finding of consent by the Chinese Government to the ex- 
ercise of jurisdiction by the British Court, since China 
had failed to initiate diplomatic negotiations for the re- 
turn of the prisoner when extradition was foreclosed. 
Last but not least Lord Atkin carefully emphasized that: 
“Questions have arisen as to the exercise of jurisdiction 
over members of a foreign crew who commit offenses on 
land. It is not necessary for their Lordships to consider 
these.” * 

The foregoing exercise in distinguishing the cases cited 
by appellant is designed to illustrate the nature and pau- 
city of authority offered to refute our contention that, in 
the absence of any type of international agreement, the 
Republic of Korea may bring to trial American service- 
men stationed in its territory who violate its criminal 


22 Chung Chi Cheung v. The King, 1989, A.C. 160, 167. 
22 Jd. at 176. 
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‘eode. Other commentators having considered the same 
cases similarly find them to be unpersuasive. Re, the 
NATO Status of Forces Agreement and International 


Law, 50 N.W. U.L. Rev. 349, 362-372 (1955); Barton, 
Foreign Armed Forces: Immunity From Criminal Juris- 
diction, 27 Brit. Y.B. Int’] Law, 186, 216-219 (1950) ; 


_ Restatement of the Foreign Relations Law of the United 


States, Reporter’s Notes § 57 (1965). 
Before examining the numerous judicial precedents 


' running counter to appellant’s suggestion, the significant 


practice of nations in opposing any infringement on their 


- territorial jurisdiction must be noted. Statutes reflecting 


this attitude have been enacted by a number of sovereign 
states. The British Allied Forces Act, 1940, 3 and 4 
Geo. IV, c. 51, in Section 2(1) preserved the jurisdiction 
of any civil court to try American servicemen for any 
offense under British law. American armed forces were 
subject to the same local jurisdiction in Canada under the 
Visiting Forces (United States of America) Act, 1947, 
11 Geo. VI, ¢. 47, Section 4.(1).** When the British Gov- 
ernment amended its law by enacting the United States 
of America (Visiting Forces) Act, 1942, 5 and 6 Geo VI, 
¢e. 31, which provided that no criminal proceedings would 
be commenced against American servicemen, it displayed 
its profound concern over the change in policy.* In re- 


23 See, Reference Re Exemption of U.S. Forces From Canadian 
Criminal Law, (1943) 4 D.L.R. 11, where a majority of the Supreme 
Court of Canada answered that there was no rule of international 
law conferring absolute immunity on American servicemen in 
Canada. 


24The Schedule to the Act contains a reprint of the Notes ex- 
changed between the two countries prior to the amendment of the 
English statute. Dated July 27, 1942 and signed by Mr. Anthony 
Eden, the note from the British Foreign Office reads in part: 


Paragraph 1. Following discussions which have taken place. . . 
His Majesty’s Government. . . [is] prepared. . . to give effect 
to the desire of the Government of the United States that the 
Service Courts and authorities of the United States Forces 
should, during the continuance of the conflict against our com- 
mon enemies, exercise exclusive jurisdiction in respect of 


es A. ee 
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turn for this concession Congress passed the Service 
Courts of Friendly Foreign Forces Act, 22 U.S.C. Sec- 
tions 701-706, 58 Stat. 643 (1944), but in the committee 
reports and debates on the floor it was apparent that ex- 
clusive jurisdiction over visiting forces was not surren- 
dered. In fact Senators Murdock and McFarland indi- 
cated during discussion over the Act that the Senate 
Judiciary Committee which considered the legislation be- 
lieved the Federal Government lacked authority to divest 
state courts of jurisdiction. 90 Cong. Rec. 6491-6492 
(1944). See, S. Rep. No. 956, 78th Cong., 2d Sess. at 
(1-2) ;7> 99 Cong. Rec. 8765-8766 (1953). Prior to the 
ratification of the NATO Status of Forces Treaty on 
July 15, 1958, 4 U.S.T. 1792, T.I.A.S. 2846 and the execu- 
tion of a comparable administrative agreement with Ja- 
pan, the Attorney General of the United States appeared 
before the Senate Foreign Relations Committee to present 
a study, which concluded that friendly foreign forces are 
not immune from the criminal jurisdiction of the state 


criminal offenses which may be committed in the United 
Kingdom by members of those forces. . . . 


* * * * 


8. In view of the very considerable departure which the above 
arrangements will involve from the traditional system and 
practice of the United Kingdom there are certain points upon 
which His Majesty’s Government consider it indispensable 
first to reach an understanding with the United States Gov- 
ernment. (Emphasis Added.) 


The Note also appears at 57 Stat. 1198. 

The “considerable departure” was not bestowed upon any other 
nation having troops in Great Britain during the second world 
war. Barton, Foreign Armed Forces: Immunity From Criminal 
Jurisdiction, 27 Brit. Y.B. Int’l Law 186, 197, 199-200 (1950). 


25 At the pages cited the report of the Senate Judiciary Com- 
mittee stated that any grant of jurisdiction to foreign military 
courts was to be only, “of a temporary and conditional nature,” and 
that, “the committee do not concede that any foreign military court 
has more than conditional jurisdiction whiel on our soil.” After 
the ratification of the NATO Status of Forces Treaty, 4 U.S.T. 
1792, T.I.A.S. 2846, on July 24, 1953, President Eisenhower issued 
a proclamation declaring, “that the powers and privileges provided 
in the [Service Courts of Friendly Foreign Forces Act] ... are no 
longer necessary. . . .” 20 Fed. Reg. 5805 (1955). 
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in whose territory they are stationed for crimes com- 
mitted there against its laws. Supplementary Hearing 
before the Senate Foreign Relations Committee on the 
Agreement Regarding Status of Forces of Parties of the 
North Atlantic Treaty, 83rd Cong., 1st Sess. at 38-56, 
68-76, (June, 1953); 99 Cong. Rec. 8762-8769 (1953) ; 
See also, the Brussels Treaty Powers Agreement of 1949, 
22 Dept. of State Bull. 449-453 (1950), which recognized 
the fullest possible jurisdiction of the host nation over 
the military contingents of the visiting power. 

Chief Justice Marshall’s observation in the Schooner 
Exchange case that a sovereign state possesses exclusive 
‘and absolute jurisdiction within its territory unless it 
‘consents otherwise, was confirmed by the Supreme Court 
approximately 145 years later during the course of its 
opinion in Wilson v. Girard, 354 U.S. 524 (1957). The 
Court was not without the benefit of intervening judicial 
pronouncements to support its finding, which, together 
with additional authority, appear ahead at pages 22 and 
23. Because of the relevance of the Girard case to every 
aspect of the present controversy, a thorough under- 
standing of the facts involved is required. After World 
- War II a Security Treaty between Japan and the United 
_ States was signed on September 8, 1951, 3 U.S.T. 3329, 
 T.LA.S. 2491. Article III of the treaty stated: ** 


The conditions which shall govern the disposition 
of armed forces of the United States of America in 
and about Japan shall be determined by administra- 
tive agreements between the two Governments. 


Thereafter on February 28, 1952, both nations executed 
an Administrative Agreement which provided in Article 
XVII: 


Upon the coming into force with respect to the 
United States of the “Agreement between the Parties 
to the North Atlantic Treaty regarding the Status 
of their Forces”, signed at London on June 19, 1951, 


26 The entire treaty is reproduced at Appendix A, at page 43. 
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the United States will immediately conclude with 
Japan, at the option of Japan, an agreement on crim- 
inal jurisdiction similar to the corresponding pro- 
visions of that Agreement. 


3 U.S.T. 3341, 3353, T.I.A.S. 2492. The North Atlantic 
Status of Forces Treaty mentioned above was ratified by 
the President of the United States on July 24, 1953. 4 
U.S.T. 1792, T.I.A.S. 2846. Article VII of that docu- 
ment contains the provisions creating the jurisdictional 
arrangements applicable to visiting troops present within 
the territory of each of the signatories. In pertinent part 
United States military authorities were given exclusive 
jurisdiction to try American servicemen stationed in the 
NATO countries for offenses punishable only by United 
States law. Similarly, the host nation had exclusive 
jurisdiction over American servicemen accused of com- 
mitting an offense punishable only by its law. Where the 
committed offense was punishable by both nations, the 
military authorities of the United States were given the 
primary right to exercise jurisdiction if the American 
serviceman stood accused of an offense solely against the 
property or security of the United States or against the 
person or property of a fellow serviceman. The primary 
right to exercise jurisdiction also resided in the United 
States where the offense charged arose out of any act or 
omission done in the performance of official duty. In all 
other cases the primary right to exercise jurisdiction was 
reserved for the host nation. Article VII further stated 
that each sovereign could waive its primary right to 
exercise jurisdiction in favor of the other party.” The 
distinguishing and additional feature of the NATO treaty, 
which has never been subsequently duplicated, was its 
provision for the creation of reciprocal rights agreed to 
by the United States. Inasmuch as this government con- 
sented to a corresponding limited immunity for troops 
of foreign nations stationed within its territory, the jur- 


27 Article VII of the NATO Status of Forces Treaty is included 
at Appendix B, at page 46. 
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, isdiction of the courts of the United States was in effect 
' diminished. The specific concessions made by the United 


States Government waiving its right to exercise exclusive 
jurisdiction within its borders, were approved by the 
Senate when it advised ratification of the NATO Status 
of Forces Treaty on July 15, 1953. 

After the NATO Treaty was concluded, a subsequent 


: protocol Agreement ** adopting its jurisdictional scheme 


was executed between Japan and the United States on 


' September 29, 1953, in satisfaction of the Administra- 


tive Agreement authorized by the Security Treaty between 
both nations. As a result, the NATO provisions outlined 
above were operative in Japan with the exception of one 
significant point: the rights granted by Japan to the 
United States were not reciprocal. Before proceeding 
further the court should note that, but for minor varia- 
tions in language, the jurisdictional terms contained in 
the Japanese Protocol were repeated verbatim in the 
drafting of the Korean SOFA, which is the document in 
issue on this appeal.*® Of particular importance there- 
fore is the analysis the Supreme Court performed in the 
Girard ease in reviewing the constitutionality of United 
States compliance with the Japanese Protocol. 

The troubles of Specialist Third Class William S. Gir- 
ard began on January 30, 1957. While posted to guard 
a machine gun during training exercises for members 
of a United States military unit in Japan, Girard shot 
and killed a female Japanese national, who had entered 
the area to collect expended brass cartridge cases. A 
subsequent controversy arose over which nation had the 
primary right to exercise jurisdiction and whether Girard 
had committed the offense in the performance of official 
duty. The problem was ultimately resolved when the 
United States decided to waive its jurisdiction over Girard 


724 U.S.T. 1846, T.I.A.S. 2848. The pertinent jurisdictional pro- 
visions are included as appendix C, at page 50. 


2°17 U.S.T. 1677, T.I.A.S. 6127. Article XXII with its Agreed 
Minutes and Agreed Understanding Re: Minutes is included as 
appendix D, at page 55. 
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and deliver him for trial to the Japanese authorities. On 
June 6, 1957 counsel for Girard filed in the court below 
a petition for a writ of habeas corpus, in which he al- 
leged in part: 


... that [Girard’s] detention [was] illegal and in 
violation of the Constitution and laws of the United 
States, as well as the treaty rights and obligations 
of the Government of the United States, and that the 
reasons for his detention and proposed delivery to 
the Japanese Government [were] invalid in law and 
in violation of fundamental constitutional and legal 
rights of petitioner.” 


In the government’s Return and Answer to the Rule to 
Show Cause filed on June 10, 1957 it was urged in para- 
graph 7 that: 


The decision by the United States not to exercise 
jurisdiction in this case is a discretionary decision of 
the Executive Branch in the conduct of foreign af- 
fairs and the military defense of the United States, 
and as such is a political decision not subject to ju- 
dicial review. 

When the matter came on for a hearing the following 
day the District Court found it unnecessary to require 
the production of the petitioner in order to determine the 
legal issues.** One week after argument the court denied 
the petition since Girard was still appropriately in the 
custody of the United States military authorities pending 
their decision whether to try him by court-martial. How- 
ever, based on its finding that the offense was committed 
in the performance of official duty, the court concluded 
that under the teaching of In re Neagle, 1385 US. 1 
(1890), Girard was, “accountable only to United States 
Federal jurisdiction for any act or omission. . . .”,” 
and it enjoined his delivery to the Japanese government. 
Certiorari was granted prior to any action by this Court. 


30 Girard V. Wilson, 152 F.Supp. 21, 22 (D.D.C. 1957). 
31 Id. at 25-26. 
32 Td. at 26. 
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Only one aspect of the Supreme Court’s opinion in 
_ Girard will be presently mentioned with the fundamental 
' point of decision treated extensively in the next section 
of this brief. In keeping with our original proposition it 
' is well to note that the Court decisively settled the ques- 
tion of whether in the absence of any international agree- 
' ment with the visiting sovereign, a host nation retains 
the absolute and exclusive rigkt to try foreign service- 
men for offenses against the local criminal code. With- 
out qualification the Court declared: 


A sovereign nation has exclusive jurisdiction to 
punish offenses against its laws committed within its 
borders, unless it expressly or impliedly consents to 
surrender its jurisdiction. The Schooner Exchange 
v. M’Faddon, 7 Cranch 116, 136. 


Wilson v. Girard, 354 U.S. 524, 529 (1957). Accord, Kin- 
sella v. Krueger, 351 U.S. 470, 479 (1956), rev’d on oth- 
er grounds sub nom, Reid v. Covert, 354 U.S. 1 (1957) ; 
Reid v. Covert, supra at 15 note 29* and at 48-49 (con- 
curring opinion of Frankfurter, J.) ; Neely v. Henkel 180 
U.S. 109, 128 (1901); Cozart v. Wilson, 98 U.S. App. 
D.C. 487, 236 F.2d 732, cert. granted then vacated as 
moot, 352 U.S. 884 (1956); May v. Wilson, 153 F.Supp. 
688 (D.D.C. 1956) ; Wright v. Cantrell (1944), 44 N.S.W. 
St. R. 45; See, Restatement of the Foreign Relations Law 
of the United States, Section 57 (1965) ; Oppenheim, In- 
ternational Law Vol. 1 at 848-849 (8th ed. Lauterpacht, 
1955) ; Whiteman, Digest of International Law, Vol. 6 at 
379-392 (Dept. of State, 1968) ; Barton, Foreign Armed 


33 Jt is informative to note that although the Court declared un- 
constitutional Article 2(11) (10 U.S.C. 802(11)) of the Uniform 
Code of Military Justice, which permitted the court-martial of 
civilians who were serving, accompanying, or employed by the 
armed forces outside the United States, the jurisdiction author- 
ized in the statute was, “Subject to any treaty or agreement to 
which the United States is or may be a party or to any accepted 
rule of international law. . . .” Hence the necessity for Justice 
Black’s preliminary finding at page 15 of the opinion that Great 
Britain had agreed to waive her jurisdiction over the petitioner. 
See ahead at pages 30-31 for a detailed discussion of the case. 
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Forces: Immunity From Criminal Jurisdiction, 27 Brit. 
Y.B. Int’l Law 186 (1950); Re, supra, page 16; Note, 
Criminal Jurisdiction Over American Armed Forces 
Abroad, 70 Har. L. Rev. 1043, 1046-1050 (1957); See 
also, Church v. Hubbart, 2 Cranch 187, 234 (1804); 
United States v. Thierichens, 243 Fed. 419 (E.D. Pa. 
1917) ; Dick v. United States Lines Co., 38 F.Supp. 685 
(S.D.N.Y. 1941). 


B. The 1966 Korean SOFA, having been appropriately 
authorized by the Korean Mutual Defense Treaty, 
is immune from further judicial inquiry into its 
operation. 

The essence of the Supreme Court’s holding in Girard 
is that where a status of forces agreement merely con- 
tains the consent of the United States Government to ex- 
ercise that amount of jurisdiction granted to it by a for- 
eign sovereign and is executed in accordance with the con- 
stitutional power of the Government, questions pertaining 
to its internal operation are not reviewable by the courts 
of the United States. In analyzing the terms of the Jap- 
anese Protocol, which permitted a discretionary waiver of 
United States jurisdiction over Girard, the Court found 
that the Senate had in effect authorized the arrangement 
when it ratified the Japanese Security Treaty on March 
20, 1952. At that time the Senate had knowledge of the 
proposed Administrative Agreement designed to apply 
substantially the same jurisdictional arrangements of the 
NATO Treaty to American servicemen stationed in Japan. 


The issue for our decision is therefore narrowed to 
the question whether, upon the record before us, the 
Constitution or legislation subsequent to the Security 
Treaty prohibited the carrying out of this provision 
authorized by the Treaty for waiver of the qualified 
jurisdiction granted by Japan. We find no constitu- 
tional or statutory barrier to the provision as applied 
here. In the absence of such encroachments, the wis- 
dom of the arrangement is exclusively for the deter- 
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mination of the Executive and Legislative Branches. 
(Emphasis added). 


Wilson v. Girard, supra at 530. 
_ The briefs filed by the respective parties to the Girard 
- ease leave little doubt that the Supreme Court rejected 
' the substance of the arguments now made by appellant. 
' The question presented as framed by the Government in- 
quired: 


Whether a United States court should review and 
reverse the decision of the Government that respond- 
ent should not be tried by a court-martial and that 
the Japanese courts may try him for conduct in 
Japan resulting in the death of a Japanese national. 


Brief for Petitioner at 2, Wilson v. Girard, supra. Coun- 
sel for Girard initially argued that servicemen stationed 
in Japan were not subject to her criminal laws especially 
where the alleged offense was commited while in the per- 
formance of official duty.* As indicated in the previous 
section of this brief, the argument met with little approval. 
Counsel then proceeded to contend in order that the Ex- 
ecutive Branch could not act to nullify an act of Congress, 
to wit: The Uniform Code of Military Justice which was 
to apply in all places;** that Girard could only be sur- 
rendered to the Japanese authorities pursuant to a valid 
extradition treaty; and that Girard’s trial in the Japa- 
nese Courts would not comport with the fair trial stand- 
ards observed in state and federal courts in the United 
States.“ The Supreme Court was singularly unimpressed 
with each point, and contrary to what appellant would 
urge, did not apparently consider it a “crucial question” * 
whether Girard would receive a trial in Japan containing 


% Brief for Appellee (Respondent) at 24-35, Wilson v. Girard, 
supra. 


35 Td. at 33-34. See, Brief for Appellant Smallwood at 42-43. 
36 Td. at 35-38. See, Brief for Appellant Smallwood at 39-41. 
37 Jd. at 42-49. See, Brief for Appellant Smallwood at 18-19. 
38 Brief for Appellant at 24. 
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safeguards equivalent to those available in a domestic pro- 
ceeding under the Constitution.” Furthermore, the Court 
laid to rest any legal distinction between a serviceman 
sent to Japan and a citizen on a voluntary visit, since the 
implications of Girard’s status could hardly have escaped 
its consideration. 

Like its counterpart: The Japanese Protocol, The 1966 
Korean SOFA was also authorized by a prior treaty. The 
Senate advised ratification to the Korean Mutual Defense 
Treaty on January 26, 1954,“ approximately 22 months 
after ratification of the Japanese Treaty and over two 
and one half years from the date of signing the NATO 
Status of Forces Treaty. Article IV of the Korean Treaty 
permitting the United States to station troops in Korea 
and to provide for their disposition by mutual agreement 
appears at page 4 of this brief. Appellant suggests that 
this provision was never intended to incorporate agree- 
ments pertaining to the exercise of jurisdiction over 
American servicemen in Korea. It is a matter that need 
not be left to conjecture. The Committee on Foreign Re- 
lations conducted hearings on the Korean Treaty on Jan- 
uary 13 and 14, 1954, and subsequently considered the 
Treaty in executive session on January 19, 1954. At the 
conclusion of its deliberations the Committee Report was 


39 See Gallina v. Fraser, 278 F.2d 77, 79 (2d Cir.), cert. denied, 
364 U.S. 851 (1960). In this regard appellant’s analogy to extra- 
dition proceedings is completely inapposite. Not only did the 
Supreme Court reject out of hand a similar argument in the 
Girard case, but also any procedure designed to return international 
fugitives has no bearing to the exercise by a sovereign of its police 
power within the confines of its own territory. Furthermore, appel- 
lant certainly could not complain in the course of an extradition 
hearing that it was unconstitutional to return him for trial to a 
foreign country, which refused to recognize and apply American 
constitutional safeguards. Neely v. Henkel, 180 U.S. 109, 123 
(1901). And assuming, arguendo, that extradition treaties required 
the demanding nation to observe domestic due process standards, the 
decision of the United States Government to deliver a fugitive in 
the face of a violation of the agreement would not be reviewable 
by way of habeas corpus in a court of the United States. Charlton 
v. Kelly, 229 U.S. 447 (1913). 


5 U.S.T. 2368, T.I.A.S. 3097. 
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prepared recommending that the Senate advise and con- 
sent to ratification at an early date. Paragraph 7 of the 
Report stated: 


As already noted earlier in the report, article IV 
of the treaty gives the United States— 


“the right to dispose United States land, air, and sea 
forces in and about the territory of the Republic of 
Korea as determined by mutual agreement.” 


The testimony of administration witnesses made it 
clear that the United States would be under no obli- 
gation to station forces in South Korea under the 
treaty. The United States has the right to do so, if 
it determines that such action would be in its nation- 
al security interests. 

The present political and military situation in 
Korea, however, makes it apparent that the station- 
ing of United States armed forces in the Republic of 
Korea will be in our national interests for the time 
being. The committee, therefore, concerned itself 
also with the arrangements needed to regulate the 
presence of our armed forces on Korean soil. 

The committee was informed that a supplementary 
agreement to implement the terms of article IV would 
be negotiated in the future and would set forth the 
status of American forces disposed there pursuant to 
article IV. The committee understands that this 
agreement will be an executive agreement and will 
follow the general lines of the NATO status of forces 
agreement to which the Senate gave its advice and 
consent last summer. The committee was assured by 
the Department of State that it would be consulted 
on the exact terms of this agreement. (Emphasis 
added). 


Report of the Committee on Foreign Relations on Execu- 
tive A, S. Executive Rep. No. 1, 83d Cong., 2d Sess. at 
5-6. On January 26, 1954 during full debate on the Sen- 
ate floor, Mr. Wiley, Chairman of the Committee, again 
informed his colleagues of the anticipated executive agree- 
ment to be negotiated under the authority of Article IV 
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of the Treaty.**? On that very day the Senate overwhelm- 
ingly indicated its approval of the entire document. 100 
Cong. Rec. 819 (1954). It is no wonder, therefore, that 
the 1966 Korean SOFA was entitled: “Agreement Under 
Article IV of the Mutual Defense Treaty Between the 
United States and the Republic of Korea.” And true to 
the Senate’s understanding, the Korean SOFA contains 
the very same jurisdictional scheme written into the 
NATO Treaty, except for the provisions granting to for- 
eign forces reciprocity of treatment within the United 
States.? It was also the very same jurisdictional scheme 


41 Article IV of the Treaty grants to the United States the 
right to dispose United States land, air and sea forces in 
and about the territory of the Republic of Korea, as determined 
by future mutual agreement. By contrast with the correspond- 
ing provision of the Japanese Mutual Security Treaty, the 
United States is under no obligation under the Korean Treaty 
to participate in the internal security of the Korean Republic, 
or, as I have already noted, to take any military measures 
as a result of a revolution within Korea. 


We can, in fact, pull out all our Armed Forces from that area 
any time we desire to do so; not that there is any such in- 
tention. The existing military situation in Korea makes it 
more than likely that the stationing of United States forces 
there will be in our national interest for some time. As a con- 
sequence, a supplementary agrcement to implement the terms of 
article IV will be needed to regulate the presence of our Armed 
Forces on Korean Soil. Our committee has been assured that 
we will be consulted by the Department of State concerning 
the terms of the anticipated agreement. 


100 Cong. Rec. 787 (1954). 


42See discussion, supra at 19-20. With respect to Appellant’s 
reference at page 34 of his brief to the Senate’s reservation in 
ratifying the NATO Treaty, we have already noted that the Senate 
has never consented to another treaty granting foreign forces 
immunity from local jurisdiction while stationed within the United 
States. The provisions creating reciprocity have, therefore, not 
constituted a precedent for future agreements. But the basic juris- 
dictional scheme incorporated in the NATO Treaty, the Japan 
Protocol, and the Korean SOFA, has been repeated in numerous 
other international agreements completed after ratification of the 
NATO Treaty. See Australia, 14 U.S.T. 507, T.I.A.S. 5349; Ba- 
hamas, 14 U.S.T. 1431, T.I.A.S. 5441; Libya, 5 U.S.T. 2449, T.I.A.S. 
3107; New Zealand, 9 U.S.T, 1502, T.I.A.S. 4151; Nicaragua, 9 
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considered by the Supreme Court in the Girard case and 


‘found to be not violative of the Constitution in its incep- 


tion and operation. 
Believing that the Senate never authorized the Korean 
SOFA appellant argues that jurisdiction over American 


“servicemen stationed in Korea who are accused of violat- 


ing the Korean criminal code must be determined by the 
earlier Taejon Agreement executed in 1950, 5 U.S.T. 1408, 
T.IL.A.S. 3012. The arrangement, which gave to United 


‘States military authorities the right to exercise exclusive 


jurisdiction over its servicemen in Korea, was effected by 
the exchange of diplomatic notes between representatives 


of the American Embassy in Korea and the Korean Min- 
istry of Foreign Affairs on July 12, 1950. The terms of 


the agreement indicate that it was an informal proposal 


. dictated by wartime exigencies following the outbreak of 


hostilities. 


The Ministry of Foreign Affairs and the Govern- 
ment of the Republic of Korea will understand that 
in view of prevailing conditions, such as the infiltra- 
tion of north Koreans into the territory of the Re- 
public, United States Forces cannot be submitted, or 
instructed to submit, to the custody of any but United 
States forces.“ 


In its acceptance of the American proposal the Korean 
Government waived its jurisdiction with express recogni- 
tion of the wartime conditions. Appellant apparently 
urges that this informal arrangement, borne from neces- 
sity caused by war, is effective today to bar the Korean 
Government from ever reasserting its jurisdiction over 


U.S.T. 1206, T.I.A.S. 4106; Pakistan, 10 U.S.T., T.I.A.S. 1366; 
Philippines, 16 U.S.T. 1090, T.I.A.S. 5851 and the West Indies, 12 
U.S.T. 408, T.I.A.S. 4734. The latest agreement with Japan also 
perpetuates the same arrangement. 11 U.S.T. 1652, T.I.A.S. 4510. 


435 U.S.T. 1408. The entire agreement is included as Appendix 
E, at page 76. 
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American servicemen in Korea.** No authority is cited in 
support of this unusual proposition and, moreover, the 
1966 Korean SOFA specifically retracts in Article XXIX 
the earlier grant of jurisdiction contained in the Taejon 
Agreement.** Even without that provision Korea could 
have brought to trial American servicemen on the basis 
of its unilateral decision to terminate the Taejon Agree- 
ment and to reassert its legitimate right to exercise jur- 
isdiction. Schooner Exchange v. M’Faddon, supra. At 
Taejon when Korea consented to the American request 
for exclusive jurisdiction over servicemen as a result of 
the war, no inviolate and permanent rights passed to the 
United States. The fact that the continued right of the 
United States to exercise jurisdiction was at all times 
conditioned on the consent of the Korean Government to 
the continuation in force of the Taejon Agreement has 
been amply and conclusively demonstrated in the initial 
section of this brief. 

Appellant also suggests that the Government may not 
negotiate a treaty or other international agreement au- 
thorizing and implementing a jurisdictional arrangement 


44 Appellant appears to make the anomalous argument that the 
1966 Korean SOFA, which unilaterally granted a considerable de- 
gree of jurisdiction to United States military authorities, is defec- 
tive because it was never authorized by the Senate, but that the 
Taejon Agreement, containing an even larger grant of jurisdiction 
and concluded only informally, is, nevertheless, a valid compact. 
If neither agreement can operate to pass jurisdiction to the United 
States, then unquestionably, jurisdiction over American service- 
men continues in the Korean Government. Stated alternatively, if 
the Korean Government in 1950 could grant exclusive jurisdiction 
to the United States to court-martial American servicemen stationed 
in its territory without approval of the United States Senate, then 
certainly it could grant some degree less than exclusive jurisdiction, 
again without approval, in 1966. 


45 3. Subject to the provision of Article XXII, paragraph 
12, this Agreement shall, upon its entry into force, supersede 
and replace the Agreement between the Government of the 
United States and the Government of the Republic of Korea 
on jurisdictional matters effected by an exchange of notes at 
Taejon on July 12, 1950. 


17 U.S.T. 1705. 
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- such as that contained in the 1966 Korean SOFA, if 
such instrument permits an individual to be tried by a 
- foreign court without the procedural and substantive pro- 
tections of the United States Constitution. In support 
' of this contention he cites Reid v. Covert, 354 US. 1 
(1957) where three separate opinions were required to 
produce a majority decision. The narrow question there 
_ presented for review was whether Article 2(11) of the 
- Uniform Code of Military Justice (10 U.S.C. § 802(11) ) 
could constitutionally authorize the court-martial of a de- 
pendent wife accused of the capital offense of killing her 
soldier-husband outside the United States during time of 
peace. The Government argued in part that Article 2(11) 
was necessary and proper legislation to effectuate the 
terms of the international agreement, which permitted 
the United States to exercise jurisdiction over the par- 
ticular offense. The Government acquired jurisdiction 
pursuant to the terms of the NATO Status of Forces 
Treaty, and Justice Black explicitly observed that in the 
absence of the recorded waiver by Great Britain, United 
States military authorities could not have tried Mrs. 
Covert.** The essence of his holding was that after the 
right to exercise jurisdiction devolved upon the United 
States, the Government was then required to act upon the 
individual in accordance with all constitutional provisions. 
On that basis the Justice eventually found that civilians 
could not constitutionally be subjected to trial by court- 
martial given the facts of the case. No where was the 
Constitution interpreted as a bar to the negotiation of the 
NATO Status of Forces Treaty, as appellant seemingly 
intimates. The controversy was generated from circum- 
stances which arose subsequent to any invocation of the 
Treaty’s provisions and was predicated upon a grant to 
the United States of the right to exercise jurisdiction 
over the person of Mrs. Covert. When the portions of the 
opinion in Reid v. Covert quoted by appellant are re- 
placed into their original context they clearly reveal that 


46 354 U.S. 1, 15 and note 29 (1957). 
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Justice Black never held, nor intended to suggest, that 
the Executive Branch could not constitutionally enter into 
a type of international agreement similar to the Korean 
SOFA. This conclusion is all the more compelling when 
one considers that the Girard case was argued and decided 
approximately one month later during the same term. 
Had the various Justices in Reid v. Covert interpreted 
the Constitution to forbid the Government to provide by 
treaty or executive agreement for the implementation of 
a foreign sovereign’s right to try American servicemen 
stationed within its territory, it necessarily would have 
been the controlling principle applied in Girard. 

In the final analysis the Supreme Court’s holding in 
Girard is dispositive of all the issues in this case if 
this Court should find, as we believe it should, that 
the 1966 Korean SOFA was authorized by Article 
IV of the Korean Mutual Defense Treaty. As stated 
previously at the outset of this argument the Supreme 
Court abstained from further inquiry after finding no 
constitutional objection to the waiver of jurisdiction by 
the United States and the delivery of Girard to the Japa- 
nese authorities for trial. The same jurisdictional ar- 
rangement that applied in Japan is presently in force in 
Korea and similarly authorized by a treaty. Furthermore, 
there is absolutely no practical distinction of any conse- 
quence between the initial delivery of appellant to the 
Republic of Korea for trial and the waiver of jurisdiction 
over Girard. The circumstances of each case are suffi- 
ciently identical to bring the present controversy squarely 
within the rule of decision enunciated in Wilson v. Girard, 
supra. Finally, appellant’s allegations that American 
military authorities are responsible for subjecting him to 
an unfair trial are made in complete disregard of appel- 
lant’s violation of the Korean criminal code and the appli- 
cable and controlling principles of international law which 
have been preserved in the Korean SOFA. Essentially the 
same contentions were ignored by the Supreme Court in a 
more dispassionate analysis of the legal points involved.“ 


‘7 See Brief for Appellee (Respondent) at 42-49, Wilson v. Girard, 
354 U.S. 524 (1957). 
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C. The Korean SOFA may be sustained as a legitimate 
exercise of the President’s Constitutional Power to 
Conduct Foreign Affairs and as Commander in 
Chief of the Nation’s Armed Forces. 


The Supreme Court has recognized that under the 


separation of powers doctrine the complete and exclusive 
conduct of foreign affairs is relegated to the Executive 
Branch of the Government, and that, “The President is 


the sole organ of the nation in its external relations, 
and its sole representative with foreign nations.” United 
States v. Curtiss-Wright Corp., 299 U.S. 304, 319 (1936). 


_ Johnson v. Eisentrager, 389 U.S. 768, 789 (1950); 


Worthy v. Herter, 106 U.S. App. D.C. 153, 159-160, 270 
F.2d 905, 911-912, cert. denied, 361 U.S. 918 (1959). 
See, C. & S. Airlines v. Waterman Corp., 333 U.S. 103, 


- 111 (1948). The fruits of negotiation with foreign states 
_ which are ultimately reduced to agreement are not con- 


stitutionally required to be submitted to the Senate for 


- approval. Accordingly the Supreme Court has confirmed 


that although not specified in the Constitution, “The power 
to make such international agreements as do not con- 
stitute treaties in the constitutional sense . . . neverthe- 
less [exists] as inherently inseparable from the conception 
of nationality.” United States v. Curtiss-Wright, Corp., 
supra at 318. In addition the Court has consistently 
refused to embrace any legal or functional distinction be- 
tween international executive agreements and treaties. 
See United States v. Belmont, 301 U.S. 324, 330-331 
(1937) ; United States v. Pink, 315 U.S. 203, 222-223, 
229-230 (1942) ; see also, Altman & Co. v. United States, 
224 U.S. 583, 601 (1912) ; Monaco v. Mississippi, 292 U.S. 
313, 331 (1934); Lans & McDougal, Treaties and Con- 
gressional-Executive or Presidential Agreements: Inter- 
changeable Instruments of National Policy; 54 Yale L.J. 
181, 216-226; Oppenheim, supra, Vol 1 at 898, 901-2. 
This Court has previously held that the assignment of 
servicemen to duty in a foreign country is a matter 
falling within the exclusive province of the political de- 
partments of the government, which are responsible for, 
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“The conduct of foreign policy or the use and disposition 
of military power.” Luftig v. McNamara, 126 U.S. App. 
D.C. 4, 6, 373 F.2d 664, 666, cert. denied, 387 U.S. 945 
(1967). It follows, therefore, that measures designed to 
facilitate and implement the stationing of troops abroad 
are clearly proper subjects for executive negotiation and 
international agreement, given the division and separation 
of authority, established by the Constitution. Cf. Geofroy 
v. Riggs, 133 U.S. 258, 266 (1890) ; Restatement, supra, 
Section 121 (1965). As this Court has elsewhere re- 
marked: 


The essence of the conduct of foreign affairs is the 
maintenance of peace, the prevention of war. The 
Constitution places that task of prevention in the 
hands of the executive.“ 


In the execution of this responsibility the President has 
determined that it remains in the national interests of 
the United States to continue to station American service- 
men in the Republic of Korea. That nation, however, has 
conditioned its consent to the presence of foreign troops 
by requiring that they submit to local jurisdiction in cer- 
tain specified cases. If this Court holds in effect that 
United States military personnel may not be sent to 
countries which require this government to agree to a 
similar arrangement, or indeed, which refuse to negotiate 
a status of forces agreement and thereby retain exclusive 
jurisdiction, it will create far reaching implications for 
constitutional doctrine and seriously prejudice the nation’s 
defensive posture. Surely this Court should not adopt a 
position which will operate to force the President’s hand 
in the conduct of foreign negotiations. Cf. United States 
v. Lee, 106 U.S. 196, 209 (1882); Hx Parte Peru, 318 
U.S. 578, 588 (1943). This policy is all the more imper- 
ative since the decisions of the President to station troops 
abroad are in large part based on classified or secret in- 
formation dealing with delicate assessments of the relative 


48 Worthy v. Herter, 106 U.S. App. D.C. 153, 158, 270 F.2d 905, 
910, cert. denied, 361 U.S. 918 (1959). 
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military strength of foreign states. See, C. & S. Airlines 
v. Waterman Corp., supra at 111; United States v. 
Curtiss-Wright Corp., supra at 319-320. 

_ The authorities cited by appellant supposedly pertain- 
ing to the constitutionality of executive agreements are 
not relevant to the case at bar.*” We have previously 
demonstrated in the preceding section of this brief that 
the Supreme Court found in the Girard case that none of 
Girard’s constitutional rights were violated when he was 
delivered to the Japanese authorities for trial. The result 
was dictated not by the fact that the provisions for 
waiver were authorized by treaty, but rather by the 
Court’s implicit finding that since the Japanese govern- 
ment was properly entitled to exercise jurisdiction, United 
States constitutional standards of due process were not 
applicable to Girard’s trial. On the basis of similar 
‘reasoning had the jurisdictional arrangement been author- 
ized by an executive agreement in the Girard case, its 
operation would not have abridged any of Girard’s con- 
‘stitutional rights. And extending the analogy further, 


49 Seery v. United States, 127 F.Supp. 601 (Ct. Claims, 1955) 

‘cited by appellant at page 46 of his brief considered the question 

of whether an agreement between the United States High Com- 

, missioner in Austria and the Chancellor of the Austrian govern- 

ment for settlement of all claims against the United States could 

_ bar recovery by an American citizen in a suit to obtain just com- 

_ pensation for taking of her property. Passing any question of 

whether the document there involved is sufficiently analogous to a 

_ presidential executive agreement, we note that the factual circum- 

stances of the case are so radically different from those presented 

' by the instant appeal, that the case must be considered irrelevant. 

_ Furthermore, it appears to be the only, or certainly one of a very 

' few, cases holding a putative executive agreement to be uncon- 
stitutional. 


5° The Supreme Court did not hold in Girard that the Japanese 
Protocol had to be authorized by treaty. Rather the court limited 
itself to a finding that such was the case. There is, therefore, noth- 
ing in the Girard opinion that would preclude a jurisdictional ar- 
rangement of the type contained in either the Japanese Protocol or 
the Korean SOFA from being approved by means of an executive 
agreement. The court’s discussion of the treaty authorization for 
the Japanese Protocol is, in the last analysis, not determinative, 
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we submit that the Korean SOFA, if interpreted to be an 
independent executive agreement, did not prevent appel- 
lant from enjoying any constitutional safeguards to which 
he was entitled. 

Appellant also argues that the Korean SOFA conflicts 
with Article 5 of the Uniform Code of Military Justice 
(10 U.S.C. § 805), which provides that the code shall 
be applicable in all places. Appellant, however, ostensibly 
fails to realize that if the Uniform Code of Military 
Justice is applicable in Korea even prior to any grant 
of jurisdiction by the Koreans, then certainly Article 5 
would require the observance of Article 14 (10 U.S.C. 
§ 814) : 


Delivery of offenders to civil authorities. 


(a) Under such regulations as the Secretary of the 
Department may prescribe, a member of the armed 
forces accused of an offense against civil authority 
may be delivered, upon request, to the civil authority 
for trial. 


Of course the answer to appellant’s contention is that 
neither Article 5 nor Article 14 of the Uniform Code of 
Military Justice apply until the Republic of Korea grants 
to the United States the right to exercise jurisdiction 
within its territory. Admittingly Congress can legislate 
for the trial by court-martial of American military per- 
sonnel who commit offenses against the Code while serv- 
ing in a foreign country. But where the acts also consti- 
tute a violation of the criminal code of the host sovereign, 
the teaching of the Girard case is that the exclusive right 
of jurisdiction belongs unequivocally to the nation in 
whose territory the serviceman is stationed. Only where 
a portion of that jurisdiction has been given can the 
United States proceed to conduct a court-martial. Accord- 
ingly, there is absolutely no conflict between the 1966 


since Senate approval could have no effect on a grant of jurisdiction 
by the Japanese, which the United States could in no way rightfully 
claim. 
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‘Korean SOFA and the Uniform Code of Military Justice." 

Appellant’s further argument that United States mili- 
tary authorities have allegedly failed to comply with 
Army Regulation 27-50 * is also misconceived. That por- 


‘tion of the regulation quoted by appellant at pages 49 
and 50 of his brief obligates the Commanding Officer of 


United States armed forces in Korea to request a waiver 


of jurisdiction, and ultimately to initiate diplomatic ac- 


tion, if in his opinion an American serviceman will not 


be tried in a Korean court in accordance with domestic 


due process standards. However, the regulation requires 


mo affirmative act on the part of such officer when he is 


of the opinion that the Korean court will afford the ac- 
cused all essential protections. Moreover, appellant ignores 
paragraph 4(a) (2) of the same regulation which states 
in part: “A trial is not deemed unfair solely for the rea- 


‘gon that it may not be identical with trials held in the 


51 Appellant’s citation of United States v. Capps at page 42 of his 
brief fails to include the subsequent history of the case in the 
Supreme Court, where it was affirmed on another ground. 348 U.S. 
296 (1955). The litigation involved an executive agreement negoti- 
ated by the President with Canada on a commercial trade matter. 
The Circuit Court determined that Congress had specifically legis- 
lated with respect to the same subject matter as the executive agree- 
ment, and that the agreement violated the terms of the statute. 
Under these circumstances, the appellate court ruled, the executive 
agreement could not be enforced domestically. 

Certiorarit was granted, “to determine whether the significant 
constitutional and statutory questions discussed by the Court of 
Appeals were necessary for the decision of the case and, if so, to 
give them consideration.” 348 U.S. at 301. The Supreme Court 
agreed with the holding of the District Court in the case that, 
“the evidence was not sufficient to sustain the alleged breach of 
contract.” Thus the Supreme Court expressly refrained from 
reaching or passing upon any of the grounds relied upon by the ap- 
pellate court. Jd. at 297. And in its conclusion the Supreme Court 
again pointed out that it was not considering any of the grounds 
relied upon by the appellate court, and that its decision in the case 
did not rest upon them. Id. at 305. 


52 The regulation is dated 28 June 1967 and is entitled: STATUS 
OF FORCES POLICIES, PROCEDURES, AND INFORMATION. 
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United States.” It should thus be obvious that the 
attempt to find non compliance with the regulation is 
based only on appellant’s opinion rather than that of the 
designated Commanding Officer. 


III. Appellant’s petition which in effect seeks to review or 
restrict the performance of United States military 
authorities under the terms of the 1966 Korean SOFA 
raises a political question not subject to judicial 
review. 


The writ of habeas corpus lies to challenge the legality 
of present detention. Nevertheless, appellant’s prayer 
for relief essentially requests not that he be released 
outright from custody, but rather that United States 
authorities be prevented from delivering him to repre- 
sentatives of the Korean government. Had appellant been 
released by order of the District Court, he would have 
been subject to immediate arrest by Korean officials, wheth- 
er found on or off the military post. At the very least 
appellant desires the writ to issue for the quite trans- 
parent reason that it will effectively insulate him from 
the jurisdiction of Korea. Appellant implored the District 
Court to assume jurisdiction in order to consider his 
claim that the Republic of Korea does not observe the 
procedural safeguards contained in the 1966 SOFA, and 
that in such a case United States military authorities 
are without obligation to surrender him to the Korean 
government for trial. Contrary to appellant’s contention 
we submit that the discretion to react to any anticipated 
or actual violation by a foreign sovereign of an interna- 


58 The procedural safeguards written into Paragraph 9 of Article 
XXII of the Korean SOFA and contained in the corresponding 
Agreed Minutes exceed the collection of rights which the com- 
munity of nations has been urged to accept and implement as a 
minimum standard of due process. See, Harris, The Right to a 
Fair Trial in Criminal Proceedings, 16 Int. & Comp. L.Q. 352 
(1967) ; Whiteman, Digest of International Law, Vol. 8 at 706-726 
(Department of State, 1967) ; Restatement of the Law of Foreign 
Relations, Sections 178-183 (1965). See also the remarks of Justice 
Cardozo in Palko v. Connecticut, 302 U.S. 319, $25 (1937). 
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tional agreement resides exclusively in the political de- 
partments of the government, and that the District Court, 
after having established that the Korean SOFA was 
constitutionally authorized, was correct in refusing to 
afford appellant further relief. As the Supreme Court has 
stated: 


A treaty is primarily a compact between inde- 
pendent nations. It depends for the enforcement of 
its provisions on the interest and honor of the gov- 
ernments which are parties to it. If these fail, its 
infraction becomes the subject of international nego- 
tiations and reclamations, so far as the injured party 
chooses to seek redress, which may in the end be 
enforced by actual war. It is obvious that with all 
this the judicial courts have nothing to do and can 
give no redress. 


Head Money Cases, 112 U.S. 580, 598 (1884). This is 
. not to say that United States military authorities would 
' ever decline to initiate diplomatic action prior to sur- 
' rending an American serviceman to the Korean authori- 
_ ties for trial, if they verily believed that substantial com- 
_ pliance with the Korean SOFA would not be forthcoming. 
Nevertheless, it is absolutely clear that under principles 
of international law, the United States military authori- 
ties, who are charged in the first instance with assessing 
the performance of the Republic of Korea under the terms 
of the Korean SOFA, retain the option to waive any 
violation of the agreement while continuing to observe 
its obligations. And it is also clear that the nature of 
the response falls outside the range of judicial competence 
and represents a purely political decision. See, Charlton 
v. Kelly, 229 U.S. 447, 469-476 (1913); Terlinden v. 
Ames, 184 U.S. 270, 287-288 (1902) ; Chinese Exclusion 
Case, 180 U.S. 581, 601-602 (1889) ; Ware v. Hylton, 3 
U.S. (3 Dallas) 199, 261 (1796) (opinion of Circuit 
Court); Taylor v. Morton, 23 F.Cas. 784, 787 (No. 
13,799) (C.C.D. Mass. 1855); Restatement, supra, Sec- 
tions 158, 163. 


a SO ae a 
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We emphasize that the Korean SOFA includes a pro- 
vision for the attendance of a trial observer as a rep- 
resentative of the United States government during the 
Korean trial of an American serviceman.* Army Regu- 
lation No. 27-50, Section 5(d), requires the observer to 
gather information relative to a decision: “(1) whether 
there was any failure to comply with the procedural safe- 
guards ...and (2) whether the accused received a fair 
trial under all the circumstances.” If any violation is 
noted the regulation contemplates the initiation of diplo- 
matic negotiations with a view to generating remedial 
action. In this respect the Korean SOFA and the imple- 
menting regulation are both compatible with the inter- 
nationally established procedure whereby a sovereign 
state, rather than an individual, seeks redress for injury 
to its citizen at the hands of a foreign nation. Restate- 
ment, supra, Sections 174, 175; Oppenheim, supra at 639- 
640; Hyde, International Law, Vol. 1 at 36-37 (2nd rev. 
ed. 1945); see, Chinese Exclusion Case, supra, at 606; 
Worthy v. Herter, supra at 158, 270 F.2d at 910; Durand 
v. Hollins, 8 Fed. Cas. 111, 112 (No. 4,186) (C.C.D. Pa. 
1821) ; 22 U.S.C. Section 1732. Before undertaking to ob- 
tain the assistance of his government to intervene in his 
behalf, a citizen in trouble abroad is required to exhaust 
his legal remedies in the foreign state. Restatement, 
supra, Section 206; Oppenheim, supra at 361; Whiteman, 
supra, Vol. 8 at 769-807. Ultimately, however, it is for 
the government alone to decide whether an attempt will 
be made at the diplomatic level to secure the recognition 
of rights due its citizens in foreign territory under the 
terms of an international agreement.* Restatement, 
supra, Sections 212-213. 


5¢ Article XXII, paragraph 9(g), 17 U.S.T. 1698. 


55 Jurisdiction over a foreign citizen is not lost by a nation 
which engages in conduct wrongful under international law by 
departing from an international standard of justice. In such a case 
compensation for the injury depends on reparation. Restatement, 
supra, Sections 164, 165 and 168. 
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The identical conclusion was reached by this Court in 
United States v. Dulles, 94 U.S. App. D.C. 381, 222 F.2d 
390 (1954), cert. denied, 348 U.S. 952 (1955) under cir- 
' cumstances generally parallel to those presented here. 
_ While stationed in France, Richard Keefe, a private in 
_ the United States Army, entered a plea of guilty on Oc- 
| tober 30, 1953, in a French civil court to certain criminal 
charges and was sentenced to a term of 5 years’ imprison- 

ment. Subsequently his wife filed below a petition for a 
' writ of habeas corpus alleging in effect that the Secre- 
taries of State, Defense, and of the Army were indirectly 
responsible for her husband’s custody through their fail- 
ure to prevent his release to French authorities and his 
ensuing trial and conviction in a French civil court. The 
District Court dismissed the petition after finding that 
Keefe was not in the custody of the respondents. The 
holding was approved on appeal, but this Court went 
further to examine the petition, “as one seeking a manda- 
tory order requiring the Secretary of State to obtain 
Keefe’s release through diplomatic negotiations with 
France.” Rather than find that the Secretary of State 
had a legal duty to intercede on Keefe’s behalf as his 
wife argued, this Court analyzed the same Senate Res- 
ervation to the NATO Status of Forces Treaty that ap- 
pellant cites at pages 49 and 50 of his brief, and con- 
cluded that no affirmative obligation to come to Keefe’s 
assistance existed. This Court also found that the trial 
observer had reported that none of Keefe’s constitutional 
rights had been violated during the French proceedings, 
which accounted for the absence of any request by mili- 
tary officials to begin diplomatic action. It then stated: 


Even had the request been made, whether to grant 
it would have been within the Secretary’s discretion. 
He was not under a legal duty to attempt through 
diplomatic processes to obtain Keefe’s release. Quite 
to the contrary, the commencement of diplomatic 
negotiations with a foreign power is completely in 
the discretion of the President and the head of the 
Department of State, who is his political agent. The 
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Executive is not subject to judicial control in such 
matters.** 


Although the agreement construed was the NATO Treaty 
the same trial observer procedures mentioned in the opin- 
ion are operative in the present case with respect to the 
Korean SOFA. Thus the implicit approval given by this 
Court in United States v. Dulles, supra, to the method for 
protecting the rights of American servicemen tried by a 
foreign sovereign is still timely. 

As we have demonstrated before in discussing Wilson 
v. Girard, supra, the trial of appellant by the Korean 
authorities did not violate his constitutional rights. Nev- 
ertheless, the Korean SOFA implements a procedure for 
monitoring the effectiveness of the safeguards, which the 
Republic of Korea has agreed to recognize when it brings 
to trial an American serviceman. Controversies directed 
to the performance of the Korean government under the 
terms of that agreement are resolved by diplomatic nego- 
tiation, and a court of the United States is clearly an 
improper forum in which to test the reasonableness of 
Executive response to such political matters. 


The emphasis of the political question is on the 
“foreign relations law,” and within this field on ques- 
tions of international and domestic law which im- 
mediately concern the political or military interac- 
tions of the United States with foreign states. In 
this field, the court is confronted with a wider con- 
text in which domestic courts may not be sure of 
their grasp of all relevant data and in which they 
cannot even potentially determine the conduct of all 
important participants in the process of interaction. 
Deference to those departments of the government 
which have a specific responsibility for the actions 
and reactions of the United States in the external 
arena would appear to be no more than the realistic 


5¢ United States v. Dulles, 94 U.S. App. D.C. at 384-885; 222 F.2d 
at 393-394. 
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acknowledgment of the functional limitations of the 
judicial process.” 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court discharging the rule to 
show cause and dismissing the petition for a writ of 
habeas corpus be affirmed, and that the Order of this 
Court dated July 3, 1968 in No. 21,981 be vacated.™ 


Davip G. BRESsS, 
United States Attorney. 


FRANK Q. NEBEKER, 
THOMAS C. GREEN, 
Assistant United States Attorneys. 


57 Scharpf, Judicial Review and the Political Question: A Func- 
tional Analysis, 75 Yale L.J. 517, 596 (1966). 


58 See: p. 3, supra. 


APPENDIX 


48 
APPENDIX A 


SECURITY TREATY BETWEEN 
THE UNITED STATES OF AMERICA AND JAPAN 


Japan has this day signed a Treaty of Peace with the 
Allied Powers. On the coming into force of that Treaty, 
Japan will not have the effective means to exercise its in- 
herent right of self-defense because it has been disarmed. 

There is danger to Japan in this situation because irre- 
sponsible militarism has not yet been driven from the 
world. Therefore Japan desires a Security Treaty with the 
United States of America to come into force simultaneous- 
ly with the Treaty of Peace between the United States of 
America and Japan. 

The Treaty of Peace recognizes that Japan as a sov- 
ereign nation has the right to enter into collective security 
arrangements, and further, the Charter of the United Na- 
tions recognizes that all nations possess an inherent right 
of individual and collective self-defense. 

In exercise of these rights, Japan desires, as a provision- 
al arrangement for its defense, that the United States of 
America should maintain armed forces of its own in and 
about Japan so as to deter armed attack upon Japan. 

The United States of America, in the interest of peace 
and security, is presently willing to maintain certain of its 
armed forces in and about Japan, in the expectation, how- 
ever, that Japan will itself increasingly assume responsi- 
bility for its own defense against direct and indirect ag- 
gression, always avoiding any armament which could be 
an offensive threat or serve other than to promote peace 
and security in accordance with the purposes and prin- 
ciples of the United Nations Charter. 

Accordingly, the two countries have agreed as follows: 


ARTICLE I 


Japan grants, and the United States of America accepts, 
the right, upon the coming into force of the Treaty of 
Peace and of this Treaty, to dispose United States land, air 
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and sea forces in and about Japan. Such forces may be 
' utilized to contribute to the maintenance of international 
peace and security in the Far East and to the security of 
Japan against armed attack from without, including as- 
sistance given at the express request of the Japanese Gov- 
ernment to put down large-scale internal riots and dis- 
turbances in Japan, caused through instigation or inter- 
vention by an outside power or powers. 


ARTICLE ITI 


During the exercise of the right referred to in Article I, 
Japan will not grant, without the prior consent of the 
United States of America, any bases or any rights, powers 
or authority whatsoever, in or relating to bases or the 
right of garrison or of maneuver, or transit of ground, air 
or naval forces to any third power. 


ARTICLE III 


The conditions which shall govern the disposition of 
armed forces of the United States of America in and about 
Japan shall be determined by administrative agreements 
between the two Governments. 


ARTICLE IV 


This Treaty shall expire whenever in the opinion of the 
Governments of the United States of America and Japan 
there shall have come into force such United Nations ar- 
rangements or such alternative individual or collective se- 
curity dispositions as will satisfactorily provide for the 
maintenance by the United Nations or otherwise of inter- 
national peace and security in the Japan Area. 


ARTICLE V 


This Treaty shall be ratified by the United States of 
America and Japan and will come into force when instru- 
ments of ratification thereof have been exchanged by them 
at Washington. 


e 
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IN WITNESS WHEREOF the undersigned Plenipotentiaries 
have signed this Treaty. 


DONE in duplicate at the city of San Francisco, in the 
English and Japanese languages, this eighth day of Sep- 
tember, 1951. 


FOR THE UNITED STATES OF AMERICA: 


DEAN ACHESON 
JOHN FOSTER DULLES 
ALEXANDER WILEY 
STYLES BRIDGES 


FOR JAPAN: 
SHIGERU YOSHIDA. 


46 
APPENDIX B 
NORTH ATLANTIC TREATY 


Status of Forces 


& * * * 


ARTICLE VII 
1. Subject to the provisions of this Article, 


(a) the military authorities of the sending State shall 
have the right to exercise within the receiving State 
all criminal and disciplinary jurisdiction conferred 
on them by the law of the sending State over all 
persons subject to the military law of that State; 

the authorities of the receiving State shall have jur- 
isdiction over the members of a force or civilian 
component and their dependents with respect to of- 
fences committed within the territory of the receiv- 
ing State and punishable by the law of that State. 


2.—(a) The military authorities of the sending State 
shall have the right to exercise exclusive jurisdiction over 
persons subject to the military law of that State with re- 
spect to offences, including offences relating to its security, 
punishable by the law of the sending State, but not by the 
law of the receiving State. 

(6) The authorities of the receiving State shall have 
the right to exercise exclusive jurisdiction over members 
of a force or civilian component and their dependents with 
respect to offences, including offences relating to the secur- 
ity of that State, punishable by its law but not by the law 
of the sending State. 

(c) For purposes of this paragraph and of paragraph 
8 of this Article a security offence against a State shall in- 
clude 

(i) treason against the State; 

(ii) sabotage, espionage or violation of any law relating 
to official secrets of that State, or secrets relating 
to the national defence of that State. 

8. In cases where the right to exercise jurisdiction is 

concurrent the following rules shall apply: 


(b 


— 
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(a) The military authorities of the sending State shall 
have the primary right to exercise jurisdiction over 
a member of a force or of a civilian component in 
relation to 


(i) offences solely against the property or security 
of that State, or offences solely against the 
person or property of another member of the 
force or civilian component of that State or of 
a dependent; 

(ii) offences arising out of any act or omission 
done in the performance of official duty. 


(6) In the case of any other offence the authorities of 
the receiving State shall have the primary right to 
exercise jurisdiction. 

(c) If the State having the primary right decides not to 
exercise jurisdiction, it shall notify the authorities 
of the other State as soon as practicable. The au- 
thorities of the State having the primary right shall 
give sympathetic consideration to a request from 
the authorities of the other State for a waiver of its 
right in cases where that other State considers such 
waiver to be of particular importance. 


4, The foregoing provisions of this Article shall not im- 
ply any right for the military authorities of the sending 
State to exercise jurisdiction over persons who are nation- 
als of or ordinarily resident in the receiving State, unless 
they are members of the force of the sending State. 

5.—(a) The authorities of the receiving and sending 
States shall assist each other in the arrest of members of 
a force or civilian component or their dependents in the 
territory of the receiving State and in handing them over 
to the authority which is to exercise jurisdiction in accord- 
ance with the above provisions. 

(b) The authorities of the receiving State shall notify 
promptly the military authorities of the sending State of 
the arrest of any member of a force or civilian component 
or a dependent. 

(c) The custody of an accused member of a force or 
civilian component over whom the receiving State is to 
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exercise jurisdiction shall, if he is in the hands of the 
sending State, remain with that State until he is charged 
by the receiving State. 

6.—(a) The authorities of the receiving and sending 
States shall assist each other in the carrying out of all 
necessary investigations into offences, and in the collection 
and production of evidence, including the seizure and, in 
proper cases, the handing over of objects connected with 
an offence. The handing over of such objects may, how- 
ever, be made subject to their return within the time speci- 
fied by the authority delivering them. 

(6) The authorities of the Contracting Parties shall 
notify one another of the disposition of all cases in which 
there are concurrent rights to exercise jurisdiction. 

7.—(a) A death sentence shall not be carried out in the 
receiving State by the authorities of the sending State if 
the legislation of the receiving State does not provide for 
such punishment in a simular case. 

(6) The authorities of the receiving State shall give 
sympathetic consideration to a request from the authori- 
ties of the sending State for assistance in carrying out a 
sentence of imprisonment pronounced by the authorities of 
the sending State under the provision of this Article with- 
in the territory of the receiving State. 

8. Where an accused has been tried in accordance with 
the provisions of this Article by the authorities of one 
Contracting Party and has been acquitted, or has been 
convicted and is serving, or has served, his sentence or has 
been pardoned, he may not be tried again for the same 
offence within the same territory by the authorities of an- 
other Contracting Party. However, nothing in this para- 
graph shall prevent the military authorities of the sending 
State from trying a member of its force for any violation 
of rules of discipline arising from an act or omission which 
constituted an offence for which he was tried by the au- 
thorities of another Contracting Party. 

9. Whenever a member of a force or civilian component 
or a dependent is prosecuted under the jurisdiction of a 
receiving State he shall be entitled— 
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(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the specific 
charge or charges made against him; 

(c) to be confronted with the witnesses against him; 

(d) to have compulsory process for obtaining witnesses 
in his favour, if they are within the jurisdiction of 
the receiving State; 

(e) to have legal representation of his own choice for 
his defence or to have free or assisted legal repre- 
sentation under the conditions prevailing for the 
time being in the receiving State; 

(f) if he considers it necessary, to have the services of 
a competent interpreter; and 

(g) to communicate with a representative of the Gov- 
ernment of the sending State and, when the rules 
of the court permit, to have such a representative 
present at his trial. 


10.—(a) Regularly constituted military units or forma- 
tions of a force shall have the right to police any camps, 
establishments or other premises which they occupy as the 
result of an agreement with the receiving State. The mili- 
tary police of the force may take all appropriate measures 
to ensure the maintenance of order and security on such 
premises. 

(b) Outside these premises, such military police shall be 
employed only subject to arrangements with the authori- 
ties of the receiving State and in liaison with those au- 
thorities, and in so far as such employment is necessary 
to maintain discipline and order among the members of 
the force. 

11. Each Contracting Party shall seek such legislation 
as it deems necessary to ensure the adequate security and 
protection within its territory of installations, equipment, 
property, records and official information of other Con- 
tracting Parties, and the punishment of persons who may 
contravene laws enacted for that purpose. 
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APPENDIX C 


Protocol between the United States of America and Japan 


PROTOCOL TO AMEND ARTICLE XVII OF THE 
ADMINISTRATIVE AGREEMENT UNDER ARTI- 
CLE III OF THE SECURITY TREATY BETWEEN 
THE UNITED STATES OF AMERICA AND JAPAN 


Whereas the “Agreement between the Parties to the 
North Atlantic Treaty regarding the Status of their 
Forces”, signed at London on June 19, 1951,"! came into 
force on August 23, 1953 with respect to the United States 
of America; and 

Whereas Japan desires to conclude with the United 
States of America an agreement on criminal jurisdiction 
similar to the corresponding provisions of the said Agree- 
ment in accordance with the provisions of paragraph 1 of 
Article XVII of the Administrative Agreement, signed at 
Tokyo on February 28, 1952,'?} under Article III of the 
Security Treaty!) between the United States of America 
and Japan; 

Now the Governments of the United States of America 
and Japan have agreed that the existing provisions of Ar- 
ticle XVII of the said Administrative Agreement shall be 
abrogated and the following provisions shall be substi- 
tuted: 


* * * * 


ARTICLE XVII 
1. Subject to the provisions of this Article, 


(a) the military authorities of the United States 
shall have the right to exercise within Japan all crimi- 
nal and disciplinary jurisdiction conferred on them 
by the law of the United States over all persons sub- 
ject to the military law of the United States; 

(b) the authorities of Japan shall have jurisdiction 
over the members of the United States armed forces, 


2 Treaties and Other International Acts Series 2846; ante p. 1792. 
2TIAS 2492; 3 UST, pt. 3, p. 3341. 
’TIAS 2491; 3 UST, pt. 3, p. 3329. 
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the civilian component, and their dependents with re- 
spect to offenses committed within the territory of 
Japan and punishable by the law of Japan. 


2. (a) The military authorities of the United States 
shall have the right to exercise exclusive jurisdiction over 
persons subject to the military laws of the United States 
with respect to offenses, including offenses relating to its 
security, punishable by the law of the United States, but 
not by the law of Japan. 

(b) The authorities of Japan shall have the right to 
exercise exclusive jurisdiction over members of the United 
States armed forces, the civilian component, and their de- 
pendents with respect to offenses, including offenses relat- 
ing to the security of Japan, punishable by its law but not 
by the law of the United States. 

(ec) For the purposes of this paragraph and of para- 
graph 3 of this Article a security offense against a State 
shall include 


(i) treason against the State; 

(ii) sabotage, espionage or violation of any law relat- 
ing to official secrets of that State, or secrets relat- 
ing to the national defense of that State. 


3. In cases where the right to exercise jurisdiction is 
concurrent the following rules shall apply: 


(a) The military authorities of the United States 
shall have the primary right to exercise jurisdiction 
over members of the United States armed forces or 
the civilian component in relation to 


(i) offenses solely against the property or security 
of the United States, or offenses solely against 
the person or property of another member of 
the United States armed forces or the civilian 
component or of a dependent; 

(ii) offenses arising out of any act or omission 
done in the performance of official duty. 


(b) In the case of any other offense the authorities 
of Japan shall have the primary right to exercise jur- 
isdiction. 
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(c) If the State having the primary right decides 
not to exercise jurisdiction, it shall notify the authori- 
ties of the other State as soon as practicable. The au- 
thorities of the State having the primary right shall 
give sympathetic consideration to a request from the 
authorities of the other State for a waiver of its right 
in cases where that other State considers such waiver 
to be of particular importance. 


4. The foregoing provisions of this Article shall not im- 
ply any right for the military authorities of the United 
States to exercise jurisdiction over persons who are nation- 
als of or ordinarily resident in Japan, unless they are 
members of the United States armed forces. 

5. (a) The military authorities of the United States 
and the authorities of Japan shall assist each other in the 
arrest of members of the United States armed forces, the 
civilian component, or their dependents in the territory of 
Japan and in handing them over to the authority which is 
to exercise jurisdiction in accordance with the above pro- 
visions. 

(b) The authorities of Japan shall notify promptly the 
military authorities of the United States of the arrest of 
any member of the United States armed forces, the civilian 
component, or a dependent. 

(ec) The custody of an accused member of the United 
States armed forces or the civilian component over whom 
Japan is to exercise jurisdiction shall, if he is in the hands 
of the United States, remain with the United States until 
he is charged by Japan. 

6. (a) The military authorities of the United States 
and the authorities of Japan shall assist each other in the 
carrying out of all necessary investigations into offenses, 
and in the collection and production of evidence, including 
the seizure and, in proper cases, the handing over of ob- 
jects connected with an offense. The handing over of such 
objects may, however, be made subject to their return 
within the time specified by the authority delivering them. 

(b) The military authorities of the United States and 
the authorities of Japan shall notify each other of the dis- 
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position of all cases in which there are concurrent rights 
to exercise jurisdiction. 

7. (a) A death sentence shall not be carried out in Ja- 
pan by the military authorities of the United States if the 
legislation of Japan does not provide for such punishment 
in a similar case. 

(b) The authorities of Japan shall give sympathetic 
consideration to a request from the military authorities of 
the United States for assistance in carrying out a sentence 
of imprisonment pronounced by the military authorities of 
the United States under the provisions of this Article with- 
in the territory of Japan. 

8. Where an accused has been tried in accordance with 
the provisions of this Article either by the military au- 
thorities of the United States or the authorities of Japan 
and has been acquitted, or has been convicted and is serv- 
ing, or has served, his sentence or has been pardoned, he 
may not be tried again for the same offense within the 
territory of Japan by the authorities of the other State. 
However, nothing in this paragraph shall prevent the mili- 
tary authorities of the United States from trying a mem- 
ber of its armed forces for any violation of rules of dis- 
cipline arising from an act or omission which constituted 
an offense for which he was tried by the authorities of 
Japan. 

9. Whenever a member of the United States armed 
forces, the civilian component or a dependent is prosecuted 
under the jurisdiction of Japan he shall be entitled: 


(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the spe- 
cific charge or charges made against him; 

(c) to be confronted with the witnesses against 
him; 
(d) to have compulsory process for obtaining wit- 
nesses in his favor, if they are within the jurisdiction 
of Japan; 

(e) to have legal representation of his own choice 
for his defense or to have free or assisted legal repre- 
sentation under the conditions prevailing for the time 
being in Japan; 

(f) if he considers it necessary, to have the serv- 
ices of a competent interpreter; and 
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(g) to communicate with a representative of the 
Government of the United States and to have such a 
representative present at his trial. 


' 10. (a) Regularly constituted military units or forma- 
‘tions of the United States armed forces shall have the 
right to police any facilities or areas which they use under 
- Article II of this Agreement. The military police of such 
forces may take all appropriate measures to ensure the 
' maintenance of order and security within such facilities 
and areas. 

(b) Outside these facilities and areas, such military po- 
lice shall be employed only subject to arrangements with 
' the authorities of Japan and in liaison with those authori- 
' ties, and in so far as such employment is necessary to 
' maintain discipline and order among the members of the 
United States armed forces. 

11. In the event of hostilities to which the provisions of 
Article XXIV of this Agreement apply, either the United 
_ States or Japan shall have the right, by giving sixty days’ 
notice to the other, to suspend the application of any of the 

provisions of this Article. If this right is exercised, the 
' United States and Japan shall immediately consult with a 
view to agreeing on suitable provisions to replace the pro- 
visions suspended. 

The present Protocol shall come into effect thirty days 
after the date of its signing. 

In witness whereof the representatives of the two Gov- 
ernment, duly authorized for the purpose, have signed the 
present Protocol. 


Done at Tokyo, in duplicate, in the English and Japa- 
nese languages, both texts being equally authentic, this 
twenty-ninth day of September, 1953. 


For the Government of the United States of America: 
JOHN M. ALLISON 


For the Government of Japan: 


KATSUO OKAZAKI 
TTAKESHI INUKAI 


[SEAL] [SEAL] 
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APPENDIX D 


Facilities and Areas and the Status of United States Armed 
Forces in Korea 


AGREEMENT UNDER ARTICLE IV 
OF THE MUTUAL DEFENSE TREATY 
BETWEEN THE UNITED STATES OF 
AMERICA AND THE REPUBLIC OF KOREA, 
REGARDING FACILITIES AND AREAS AND 
THE STATUS OF UNITED STATES ARMED FORCES 
IN THE REPUBLIC OF KOREA 


* * * * 


ARTICLE XXII 
Criminal Jurisdiction 
1. Subject to the provisions of this Article, 


(a) the military authorities of the United States 
shall have the right to exercise within the Republic 
of Korea all criminal and disciplinary jurisdiction 
conferred on them by the law of the United States 
over members of the United States armed forces or 
civilian component, and their dependents; 


(b) the authorities of the Republic of Korea shall 
have jurisdiction over the members of the United 
States armed forces or civilian component, and their 
dependents, with respect to offenses committed within 
the territory of the Republic of Korea and punishable 
by the law of the Republic of Korea. 


2. (a) The military authorities of the United States 
shall have the right to exercise exclusive jurisdiction over 
members of the United States armed forces or civilian 
component, and their dependents, with respect to offenses, 
including offenses relating to its security, punishable by 
the law of the United States, but not by the law of the 
Republic of Korea. 

(b) The authorities of the Republic of Korea shall have 
the right to exercise exclusive jurisdiction over members 
of the United States armed forces or civilian component, 
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and their dependents, with respect to offenses, including 
offenses relating to the security of the Republic of Korea, 
punishable by its law but not by the law of the United 
States. 

(c) For the purpose of this paragraph and of para- 
graph 3 of this Article, a security offense against a State 
shall include: 


(i) treason against the State; 

(ii) sabotage, espionage or violation of any law re- 
lating to official secrets of that State, or secrets relat- 
ing to the national defense of that State. 


3. In cases where the right to exercise jurisdiction is 
concurrent the following rules shall apply: 


(a) The military authorities of the United States 
shall have the primary right to exercise jurisdiction 
over members of the United States armed forces or 
civilian component, and their dependents, in relation 
to: 


(i) offenses solely against the property or se- 
curity of the United States, or offenses solely 
against the person or property of another mem- 
ber of the United States armed forces or civilian 
component or of a dependent; 

(ii) offenses arising out of any act or omis- 
sion done in the performance of official duty. 


(b) In the case of any other offense, the authori- 
ties of the Republic of Korea shall have the primary 
right to exercise jurisdiction. 

(ec) If the State having the primary right decides 
not to exercise jurisdiction, it shall notify the authori- 
ties of the other State as soon as practicable. The au- 
thorities of the State having the primary right shall 
give sympathetic consideration to a request from the 
authorities of the other State for a waiver of its right 
in cases where that other State considers such waiver 
to be of particular importance. 


4. The foregoing provisions of this Article shall not im- 
ply any right for the military authorities of the United 
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States to exercise jurisdiction over persons who are na- 
tionals of or ordinarily resident in the Republic of Korea, 
unless they are members of the United States armed 
forces. 

5. (a) The military authorities of the United States 
and the authorities of the Republic of Korea shall assist 
each other in the arrest of members of the United States 
armed forces, the civilian component, or their dependents 
in the territory of the Republic of Korea and in handing 
them over to the authority which is to have custody in ac- 
cordance with the following provisions. 

(b) The authorities of the Republic of Korea shall noti- 
fy promptly the military authorities of the United States 
of the arrest of any member of the United States armed 
forces, or civilian component, or a dependent. The mili- 
tary authorities of the United States shall promptly notify 
the authorities of the Republic of Korea of the arrest of 
a member of the United States armed forces, the civilian 
component, or a dependent in any case in which the Re- 
public of Korea has the primary right to exercise jurisdic- 
tion. 

(c) The custody of an accused member of the United 
States armed forces or civilian component, or of a depend- 
ent, over whom the Republic of Korea is to exercise juris- 
diction shall, if he is in the hands of the military authori- 
ties of the United States, remain with the military authori- 
ties of the United States pending the conclusion of all 
judicial proceedings and until custody is requested by the 
authorities of the Republic of Korea. If he is in the hands 
of the Republic of Korea, he shall, on request, be handed 
over to the military authorities of the United States and 
remain in their custody pending completion of all judicial 
proceedings and until custody is requested by the authori- 
ties of the Republic of Korea. When an accused has been 
in the custody of the military authorities of the United 
States, the military authorities of the United States may 
transfer custody to the authorities of the Republic of Ko- 
rea at any time, and shall give sympathetic consideration 
to any request for the transfer of custody which may be 
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made by the authorities of the Republic of Korea in spe- 
cific cases. The military authorities of the United States 
shall promptly make any such accused available to the au- 
thorities of the Republic of Korea upon their request for 
purposes of investigation and trial, and shall take all ap- 
propriate measures to that end and to prevent any preju- 
dice to the course of justice. They shall take full account 
of any special request regarding custody made by the au- 
thorities of the Republic of Korea. The authorities of the 
Republic of Korea shall give sympathetic consideration to 
a request from the military authorities of the United 
States for assistance in maintaining custody of an accused 
member of the United States armed forces, the civilian 
component, or a dependent. 

(d) In respect of offenses solely against the security of 
the Republic of Korea provided in paragraph 2(c), an ac- 
cused shall be in the custody of the authorities of the Re- 
public of Korea. 

6. (a) The military authorities of the United States 
and the authorities of the Republic of Korea shall assist 
each other in the carrying out of all necessary investiga- 
tions into offenses, and in the collection and production of 
evidence, including the seizure and, in proper cases, the 
handing over of objects connected with an offense. The 
handing over of such objects may, however, be made sub- 
ject to their return within the time specified by the au- 
thority delivering them. 

(b) The military authorities of the United States and 
the authorities of the Republic of Korea shall notify each 
other of the disposition of all cases in which there are con- 
current rights to exercise jurisdiction. 

7. (a) A death sentence shall not be carried out in the 
Republic of Korea by the military authorities of the Unit- 
ed States if the legislation of the Republic of Korea does 
not provide for such punishment in a similar case. 

(b) The authorities of the Republic of Korea shall give 
sympathetic consideration to a request from the military 
authorities of the United States for assistance in carrying 
out a sentence of imprisonment pronounced by the military 
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authorities of the United States under the provisions of 
this Article within the territory of the Republic of Korea. 
The authorities of the Republic of Korea shall also give 
sympathetic consideration to a request from the authori- 
ties of the United States for the custody of any member 
of the United States armed forces or civilian component 
or a dependent, who is serving a sentence of confinement 
imposed by a court of the Republic of Korea. If such cus- 
tody is released to the military authorities of the United 
States, the United States shall be obligated to continue the 
confinement of the individual in an appropriate confine- 
ment facility of the United States until the sentence of 
confinement shall have been served in full or until release 
from such confinement shall be approved by competent au- 
thorities of the Republic of Korea. In such cases, the au- 
thorities of the United States shall furnish relevant infor- 
mation on a routine basis to the authorities of the Republic 
of Korea, and a representative of the Government of the 
Republic of Korea shall have the right to have access to a 
member of the United States armed forces, the civilian 
component, or a dependent who is serving a sentence im- 
posed by a court of the Republic of Korea in confinement 
facilities of the United States. 

8. Where an accused has been tried in accordance with 
the provisions of this Article either by the military au- 
thorities of the United States or the authorities of the 
Republic of Korea and has been acquitted, or has been con- 
victed and is serving, or has served, his sentence, or his 
sentence has been remitted or suspended, or he has been 
pardoned, he may not be tried again for the same offense 
within the territory of the Republic of Korea by the au- 
thorities of the other State. However, nothing in this 
paragraph shall prevent the military authorities of the 
United States from trying a member of its armed forces 
for any violation of rules of discipline arising from an act 
or omission which constituted an offense for which he was 
tried by the authorities of the Republic of Korea. 

9. Whenever a member of the United States armed 
forces or civilian component or a dependent is prosecuted 
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under the jurisdiction of the Republic of Korea he shall be 
entitled: 


(a) to a prompt and speedy trial; 
(b) to be informed, in advance of trial, of the spe- 
cific charge or charges made against him; 
_(c) to be confronted with the witnesses against 


(d) to have compulsory process for obtaining wit- 
nesses in his favor, if they are within the jurisdiction 
of the Republic of Korea; 

(e) to have legal representation of his own choice 
for his defense or to have free or assisted legal repre- 
sentation under the conditions prevailing for the time 
being in the Republic of Korea; 

(f) if he considers it necessary, to have the serv- 
ices of a competent interpreter; and 

(g) to communicate with a representative of the 
Government of the United States and to have such a 
representative present at his trial. 


10. (a) Regularly constituted military units or forma- 
tions of the United States armed forces shall have the 
right to police any facilities or areas which they use under 
Article II of this Agreement. The military police of such 
forces may take all appropriate measures to ensure the 
maintenance of order and security within such facilities 
and areas. 

(b) Outside these facilities and areas, such military po- 
lice shall be employed only subject to arrangements with 
the authorities of the Republic of Korea and in liaison 
with those authorities, and insofar as such employment is 
necessary to maintain discipline and order among the 
members of the United States armed forces, or ensure 
their security. 

11. In the event of hostilities to which the provisions of 
Article II of the Mutual Defense Treaty apply, the provi- 
sions of this Agreement pertaining to criminal jurisdiction 
shall be immediately suspended and the military authori- 
ties of the United States shall have the right to exercise 
exclusive jurisdiction over members of the United States 


’ 
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armed forces, the civilian component, and their depend- 
ents. 

12. The provisions of this Article shall not apply to any 
offenses committed before the entry into force of this 
Agreement. Such cases shall be governed by the provi- 
sions of the Agreement between the United States of 
America and the Republic of Korea effected by an ex- 
change of notes at Taejon on July 12, 1950." 
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AGREED MINUTES TO THE 

AGREEMENT UNDER ARTICLE IV 

OF THE MUTUAL DEFENSE TREATY 

BETWEEN THE UNITED STATES OF 
AMERICA AND THE REPUBLIC OF KOREA, 
REGARDING FACILITIES AND AREAS AND 
THE STATUS OF UNITED STATES ARMED 

FORCES IN THE REPUBLIC OF KOREA 
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Article XXII 
The provisions of this Article shall not affect existing 


' agreements, arrangements, or practices, relating to the 
| exercise of jurisdiction over personnel of the United Na- 


tions forces present in the Republic of Korea other than 
forces of the United States. 


Re Paragraph 1(a) 
It is understood that under the present state of United 


- States law, the military authorities of the United States 
- have no effective criminal jurisdiction in peacetime over 
' members of the civilian component or dependents. If the 
' scope of United States military jurisdiction changes as a 


result of subsequent legislation, constitutional amendment, 


‘ or decision by appropriate authorities of the United 
' States, the Government of the United States shall inform 
| the Government of the Republic of Korea through diplo- 


matic channels. 
Re Paragraph 1(b) 
1. In the event that martial law is declared by the Re- 


| public of Korea, the provisions of this Article shall be im- 
_ mediately suspended in the part of the Republic of Korea 
' under martial law, and the military authorities of the 


United States shall have the right to exercise exclusive 
jurisdiction over members of the United States armed 


' forces or civilian component, and their dependents, in such 


part until martial law is ended. 

2. The jurisdiction of the authorities of the Republic of 
Korea over members of the United States armed forces or 
civilian component, and their dependents, shall not extend 
to any offenses committed outside the Republic of Korea. 


Re Paragraph 2 


The Republic of Korea, recognizing the effectiveness in 
appropriate cases of the administrative and disciplinary 
sanctions which may be imposed by the United States au- 
thorities over members of the United States armed forces 
or civilian component, and their dependents, may, at the 
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request of the military authorities of the United States, 
waive its right to exercise jurisdiction under paragraph 2. 


Re Paragraph 2(c) 


Each Government shall inform the other of the details 
of all security offenses mentioned in this subparagraph, 
and of the provisions regarding such offenses in its legisla- 
tion. 


Re Paragraph 3(a) 


1. Where a member of the United States armed forces 
or civilian component is charged with an offense, a certifi- 
cate issued by competent military authorities of the United 
States stating that the alleged offense, if committed by 
him, arose out of an act or omission done in the perform- 
ance of official duty shall be sufficient evidence of the fact 
for the purpose of determining primary jurisdiction. The 
term “official duty” as used in this Article and Agreed 
Minute is not meant to include all acts by members of the 
United States armed forces and the civilian component 
during periods when they are on duty, but is meant to 
apply only to acts which are required to be done as func- 
tions of those duties which the individuals are performing. 

2. In those exceptional cases where the Chief Prosecutor 
for the Republic of Korea considers that there is proof con- 
trary to a certificate of official duty, it shall be made the 
subject of review through discussions between appropriate 
officials of the Government of the Republic of Korea and 
the diplomatic mission of the United States in the Republic 
of Korea. 


Re Paragraph 3(6) 


1. The authorities of the Republic of Korea, recognizing 
that it is the primary responsibility of the military au- 
thorities of the United States to maintain good order and 
discipline where persons subject to United States military 
laws are concerned, will, upon the request of the military 
authorities of the United States pursuant to paragraph 
3(¢c), waive their primary right to exercise jurisdiction 
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under paragraph 3(b) except when they determine that it 
is of particular importance that jurisdiction be exercised 
by the authorities of the Republic of Korea. 

2. With the consent of the competent authorities of the 
Republic of Korea, the military authorities of the United 
States may transfer to the courts or authorities of the Re- 
public of Korea for investigation, trial and decision, par- 
ticular criminal cases in which jurisdiction rests with the 
United States. 

With the consent of the military authorities of the Unit- 
ed States, the competent authorities of the Republic of 
Korea may transfer to the military authorities of the 
United States for investigation, trial and decision, particu- 
lar criminal cases in which jurisdiction rests with the Re- 
public of Korea. 

3. (a) Where a member of the United States armed 
forces or civilian component, or a dependent, is arraigned 
before a court of the United States, for an offense com- 
mitted in the Republic of Korea against Korean interests, 
the trial shall be held within the Republic of Korea. 


(i) except where the law of the United States re- 
quires otherwise, or 

(ii) except where, in cases of military exigency or 
in the interests of justice, the military authorities of 
the United States intend to hold the trial outside the 
Republic of Korea. In this event they shall afford the 
authorities of the Republic of Korea timely opportu- 
nity to comment on such intention and shall give due 
consideration to any comments the latter may make. 


(b) Where the trial is held outside of the Republic of 
Korea the military authorities of the United States shall 
inform the authorities of the Republic of Korea of the 
place and date of the trial. A representative of the Re- 
public of Korea shall be entitled to be present at the trial. 
The authorities of the United States shall inform the au- 
thorities of the Republic of Korea of the judgment and the 
final outcome of the proceedings. 

4. In the implementation of the provisions of this Ar- 
ticle, and to facilitate the expeditious disposal of offenses, 
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arrangements may be made between the competent au- 
thorities of the Republic of Korea and the military au- 
thorities of the United States. 


Re Paragraph 6 


1. The military authorities of the United States and the 
authorities of the Republic of Korea shall assist each other 
in obtaining the appearance of witnesses necessary for the 
proceedings conducted by such authorities within the Re- 
public of Korea. 

When a member of the United States armed forces in 
the Republic of Korea is summoned to appear before a 
court of the Republic of Korea, as a witness or as a de- 
fendant, United States military authorities shall, unless 
military exigency requires otherwise, secure his attend- 
ance provided such attendance is compulsory under the law 
of the Republic of Korea. If military exigency prevents 
such attendance, the military authorities of the United 
States shall furnish a certificate stating the estimated du- 
ration of such disability. 

Service of process upon a member of the United States 
armed forces or civilian component, or a dependent re- 
quired as a witness or a defendant must be personal serv- 
ice in the English language. Where the service of process 
is to be effected by a process server of the Republic of 
Korea upon any person who is inside a military installa- 
tion or area, the military authorities of the United States 
shall take all measures necessary to enable the process 
server to effect such service. 

In addition, the authorities of the Republic of Korea 
shall promptly give copies of all criminal writs (including 
warrants, summonses, indictments, and subpoenas) to an 
agent designated by the United States military authorities 
to receive them in all cases of criminal proceedings of the 
Republic of Korea involving a member of the United 
States armed forces or civilian component, or a dependent. 

When citizens or residents of the Republic of Korea are 
required as witnesses or experts by the military authori- 
ties of the United States, the courts and authorities of the 
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Republic of Korea shall, in accordance with the law of the 
Republic of Korea, secure the attendance of such persons. 
In these cases the military authorities of the United States 
shall act through the Attorney General of the Republic of 
Korea, or such other agency as is designated by the au- 
thorities of the Republic of Korea. 

Fees and other payments for witnesses shall be deter- 
mined by the Joint Committee established under Article 
XXVIII. 

2. The privileges and immunities of witnesses shall be 
those accorded by the law of the court, tribunal or author- 
ity before which they appear. In no event shall a witness 
be required to provide testimony which may tend to in- 
criminate him. 

3. If, in the course of criminal proceedings before au- 
thorities of the United States or the Republic of Korea, the 
disclosure of an official secret of either of these States or 
the disclosure of any information which may prejudice the 
security of either appears necessary for the just disposi- 
tion of the proceedings, the authorities concerned shall seek 
written permission to make such disclosure from the ap- 
propriate authority of the State concerned. 


Re Paragraph 9(a) 


The right to a prompt and speedy trial by the courts of 
the Republic of Korea shall include public trial by an im- 
partial tribunal composed exclusively of judges who have 
completed their probationary period. A member of the 
United States armed forces, or civilian component, or a 
dependent, shall not be tried by a military tribunal of the 
Republic of Korea. 


Re Paragraph 9(b) 


A member of the United States armed forces or civilian 
component, or a dependent, shall not be arrested or de- 
tained by the authorities of the Republic of Korea without 
adequate cause, and he shall be entitled to an immediate 
hearing at which such cause must be shown in open court 
in his presence and the presence of his counsel. His im- 
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mediate release shall be ordered if adequate cause is not 
shown. Immediately upon arrest or detention he shall be 
informed of the charges against him in a language which 
he understands. 

He shall also be informed a reasonable time prior to 
trial of the nature of the evidence that is to be used 
against him. Counsel for the accused shall, upon request, 
be afforded the opportunity before trial to examine and 
copy the statements of witnesses obtained by authorities of 
the Republic of Korea which are included in the file for- 
warded to the court of the Republic of Korea scheduled to 
try the case. 


Re Paragraph 9(c) and (d) 


A member of the United States armed forces or civilian 
component, or a dependent, who is prosecuted by the au- 
thorities of the Republic of Korea shall have the right to 
be present throughout the testimony of all witnesses, for 
and against him, in all judicial examinations, pre-trial 
hearings, the trial itself, and subsequent proceedings, and 
shall be permitted full opportunity to examine the wit- 
nesses. 


Re Paragraph 9(e) 


The right to legal representation shall exist from the 
moment of arrest or detention and shall include the right 
to have counsel present, and to consult confidentially with 
such counsel, at all preliminary investigations, examina- 
tions, pretrial hearings, the trial itself, and subsequent 
proceedings, at which the accused is present. 


Re Paragraph 9(f) 


The right to have the services of a competent interpreter 
shall exist from the moment of arrest or detention. 


Re Paragraph 9(g) 


The right to communicate with a representative of the 
Government of the United States shall exist from the mo- 
ment of arrest or detention, and no statement of the ac- 
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cused taken in the absence of such a representative shall 
be admissible as evidence in support of the guilt of the 
accused. Such representative shall be entitled to be pres- 
ent at all preliminary investigations, examinations, pre- 
trial hearings, the trial itself, and subsequent proceedings, 
at which the accused is present. 


Re Paragraph 9 


A member of the United States armed forces or civilian 
component, or a dependent, tried by the authorities of the 
Republic of Korea shall be accorded every procedural and 
substantive right granted by law to the citizens of the Re- 
public of Korea. If it should appear that an accused has 
been, or is likely to be, denied any procedural or substan- 
tive right granted by law to the citizens of the Republic 
of Korea, representatives of the two Governments shall 
consult in the Joint Committee on the measures necessary 
to prevent or cure such denial of rights. 

In addition to the rights enumerated in items (a) 
through (g) of paragraph 9 of this Article, a member of 
the United States armed forces or civilian component, or 
a dependent, who is prosecuted by the authorities of the 
Republic of Korea: 


(a) shall have the right to appeal a conviction or 
sentence; 

(b) shall have credited to any sentence of confine- 
ment his period of pretrial confinement in a confine- 
ment facility of the United States or the Republic of 
Korea; 

(ce) shall not be held guilty of a criminal offense on 
account of any act or omission which did not consti- 
tute a criminal offense under the law of the Republic 
of Korea at the time it was committed; 

(d) shall not be subject to a heavier penalty than 
the one that was applicable at the time the alleged 
criminal offense was committed or was adjudged by 
the court of first instance as the original sentence; 

(e) shall not be held guilty of an offense on the 
basis of rules of evidence or requirements of proof 
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which have been altered to his prejudice since the date 
of the commission of the offense; 

(f) shall not be compelled to testify against or oth- 
erwise incriminate himself; 

(g) shall not be subject to cruel or unusual punish- 
ment; 

(h) shall not be subject to prosecution or punish- 
ment by legislative or executive act; 

(i) shall not be prosecuted or punished more than 
once for the same offense; 

(j) shall not be required to stand trial if he is 
physically or mentally unfit to stand trial and par- 
ticipate in his defense; 

(k) shall not be subject to trial except under con- 
ditions consonant with the dignity of the United 
States armed forces, including appearing in appropri- 
ate military or civilian attire and unmanacled. 


No confession, admission or other statement, obtained by 
torture, violence, threat, deceit, or after prolonged arrest, 
or detention, or which has been made involuntarily, and 
no real evidence which has been obtained by torture, vio- 
lence, threat, deceit, or as a result of an unreasonable 
search and seizure without a warrant, will be considered 
by the courts of the Republic of Korea as evidence in sup- 
port of the guilt of the accused under this Article. 

In any case prosecuted by the authorities of the Repub- 
lic of Korea under this Article no appeal will be taken by 
the prosecution from a judgment of not guilty or an ac- 
quittal nor will an appeal be taken by the prosecution from 
any judgment which the accused does not appeal, except 
upon grounds of errors of law. 

The military authorities of the United States shall have 
the right to inspect any confinement facility of the Repub- 
lic of Korea in which a member of the United States 
armed forces, civilian component, or a dependent is con- 
fined, or in which it is proposed to confine such an indi- 
vidual. 

In the event of hostilities, the Republic of Korea will 
take all possible measures to safeguard members of the 
United States armed forces, members of the civilian com- 
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_ ponent, and their dependents who are confined in confine- 


ment facilities of the Republic of Korea, whether awaiting 
trial or serving a sentence imposed by the courts of the 


- Republic of Korea. The Republic of Korea shall give sym- 


pathetic consideration to requests for release of these per- 


' sons to the custody of responsible United States military 
' authorities. Necessary implementing provisions shall be 
' agreed upon between the two Government through the 


Joint Committee. 
Facilities utilized for the execution of a sentence to 
death or a period of confinement, imprisonment, or penal 


' servitude, or for the detention of members of the United 
' States armed forces or civilian component or dependents, 


will meet minimum standards as agreed by the Joint Com- 


- mittee. The military authorities of the United States shall 
| have the right upon request to have access at any time to 
' members of the United States armed forces, the civilian 
_ component, or their dependents who are confined or de- 
' tained by authorities of the Republic of Korea. During 


the visit of these persons at confinement facilities of the 


' Republic of Korea, military authorities of the United 
| States shall be authorized to provide supplementary care 


and provisions for such persons, such as clothing, food, 
bedding, and medical and dental treatment. 


Re Paragraph 10(a) and 10(b) 

1. The military authorities of the United States will 
normally make all arrests within facilities and areas in 
use by the United States armed forces. This shall not pre- 


clude the authorities of the Republic of Korea from mak- 
ing arrests within facilities and areas in cases where the 


: competent authorities of the United States armed forces 
_ have given consent, or in cases of pursuit of a flagrant 
' offender who has committed a serious crime. 


Where persons whose arrest is desired by the authorities 


. of the Republic of Korea, and who are not members of the 


United States armed forces or civilian component or de- 


' pendents, are within facilities and areas in use by the 


United States armed forces, the military authorities of the 
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United States will undertake, upon request, to arrest such 
persons. Any person arrested by the military authorities 
of the United States who is not a member of the United 
States armed forces or civilian component or a dependent 
shall immediately be turned over to the authorities of the 
Republic of Korea. 

The military authorities of the United States may ar- 
rest or detain in the vicinity of a facility or area any per- 
son in the commission or attempted commission of an of- 
fense against the security of that facility or area. Any 
such person who is not a member of the United States 
armed forces or civilian component or a dependent shall 
immediately be turned over to the authorities of the Re- 
public of Korea. 

2. The authorities of the Republic of Korea will normal- 
ly not exercise the right of search, seizure, or inspection 
with respect to any person or property within facilities 
and areas in use by the United States armed forces or 
with respect to property of the United States wherever sit- 
uated, except in cases where the competent military au- 
thorities of the United States consent to such search, seiz- 
ure, or inspection by the authorities of the Republic of 
Korea of such persons or property. 

Where search, seizure, or inspection with respect to per- 
sons or property within facilities and areas in use by the 
United States armed forces or with respect to property of 
the United States in the Republic of Korea is desired by 
the authorities of the Republic of Korea, the military au- 
thorities of the United States will undertake, upon re- 
quest, to make such search, seizure, or inspection. In the 
event of a judgment concerning such property, except 
property owned or utilized by the Government of the 
United States or its instrumentalities, the United States 
will in accordance with its laws turn over such property 
to the authorities of the Republic of Korea for disposition 
in accordance with the judgment. 
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AGREED UNDERSTANDINGS TO THE 
| AGREEMENT UNDER ARTICLE IV 
OF THE MUTUAL DEFENSE TREATY 
BETWEEN THE UNITED STATES OF AMERICA 
AND THE REPUBLIC OF KOREA, 
REGARDING FACILITIES AND AREAS AND 
THE STATUS OF UNITED STATES ARMED 
FORCES IN THE REPUBLIC OF KOREA 
AND RELATED AGREED MINUTES 
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ARTICLE XXII 


Agreed Minute Re Paragraph 1(a) 


The Government of the Republic of Korea agrees that, 
upon notification under the second sentence of the Agreed 
Minute Re Paragraph 1(a), the military authorities of 
the United States may exercise jurisdiction over such per- 
sons in accordance with the terms of the Criminal Juris- 
diction Article. 


Paragraph 1(b) 


The civil authorities of the Republic of Korea will retain 
full control over the arrest, investigation and trial of a 
member of the United States armed forces or civilian 
component or a dependent. 


Agreed Minute Re Paragraph 2 


It is understood that the United States authorities shall 
exercise utmost restraint in requesting waivers of exclu- 
sive jurisdiction as provided for in the Agreed Minute Re 
Paragraph 2 of this Article. 


Agreed Minute Re Paragraph 3(a) 


1. With regard to the Agreed Minute Re Paragraph 3 
(a), a substantial departure from the acts a person is 
required to perform in a particular duty usually will indi- 
cate an act outside of his “official duty.” 

2. A duty certificate shall be issued only upon the advice 
of a Staff Judge Advocate, and the competent authority 
issuing the duty certificate shall be a general grade officer. 

3. (a) The certificate will be conclusive unless modifi- 
cation is agreed upon. The United States authorities 
shall give due consideration to any objection which may be 
raised by the Chief Prosecutor for the Republic of Korea. 

(b) The accused should not be deprived of his entitle- 
ment to a prompt and speedy trial as a result of pro- 
tracted reconsideration of the duty certificate. 


Agreed Minute Re Paragraph 3(6) 


ance” has reference to those cases in which, after a care- 
1. It is understood that the term “of particular import- 
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ful examination of each specific case, the exercise of juris- 
diction by the Republic of Korea is deemed essential, and 
the term has reference, in general but not exclusively, to 
the following types of offense: 


(a) security offenses against the Republic of Korea; 

(b) offenses causing the death of a human being, rob- 
bery, and rape, except where the offenses are directed 
against a member of the United States armed forces, the 
civilian component, or a dependent; and 

(c) attempts to commit such offenses or participation 
therein. 

2. In respect to the offenses referred to in the above 
paragraph, the authorities concerned shall proceed in par- 
ticularly close cooperation from the beginning of the pre- 
liminary investigation in order to provide the mutual as- 
sistance envisaged in paragraph 6 of Article XXII. 

8. In cases where, in the view of the United States au- 
thorities, any question arises concerning the determination 
that a case is one “of particular importance,” the United 
States diplomatic mission reserves the right and expects to 
be afforded an opportunity to confer with the proper au- 
thorities of the Republic of Korea. 


Paragraph 5 


With regard to the custody of the accused in the hands 
of the authorities of the Republic of Korea in connection 
with security offenses: 


1. There must be mutual United States-Republie of Ko- 
rea agreement as to the circumstances in which such cus- 
tody is appropriate. 

2. Confinement facilities of the Republic of Korea must 
be adequate by United States standards. 


Agreed Minute Re Paragraph 9, Sub-Paragraph (a) of 
Second Unnumbered Paragraph 


Under the appellate procedure of the courts of the Re- 
public of Korea, the accused may request a re-examination 
of the evidence, including new evidence and witnesses, as 
a basis for new findings of fact by the appellate court. 
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APPENDIX E 


Agreement between the United States of America 
and the Republic of Korea 


Effected by Exchange of Notes 
Dated at Taejon July 12, 1950 


The American Embassy to the 
Korean Ministry of Foreign Affairs 


AMERICAN EMBASSY, 
TAEJON, KOREA 


July 12, 1950 


The American Embassy presents its compliments to the 
Ministry of Foreign Affairs of the Republic of Korea and 
has the honor to state that in the absence of a formal 
agreement defining and setting forth the respective rights, 
duties and jurisdictional limitations of the military forces 
of the United States (excepting the United States Military 
Advisory Group to Korea, which is covered by the agree- 
ment signed in Seoul on January 26, 1950)" and the 
Government of the Republic of Korea, it is proposed that 
exclusive jurisdiction over members of the United States 
Military Establishment in Korea will be exercised by 
courts-martial of the United States. 

It is further proposed that arrests of Korean nationals 
will be made by United States forces only in the event Ko- 
rean nationals are detected in the commission of offenses 
against the United States forces or its members. In the 
event that arrests of Korean nationals are made under the 
circumstances set forth above, such persons will be de- 
livered to the civil authorities of the Republic of Korea as 
speedily as practicable. 

The Ministry of Foreign Affairs and the Government of 
the Republic of Korea will understand that in view of pre- 


2 Treaties and Other International Acts Series 2486; 8 UST, pt. 
2, p. 2696. 
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vailing conditions, such as the infiltrations of north Ko- 
reans into the territory of the Republic, United States 
forces cannot be submitted, or instructed to submit, to the 
custody of any but United States forces. Unless required, 
owing to the nonexistence of local courts, courts of the 
United States forces will not try nationals of the Republic 
of Korea. 

The American Embassy would be grateful if the Minis- 
try of Foreign Affairs would confirm, in behalf of the 
Government of the Republic of Korea, the above-stated re- 
quirements regarding the status of the military forces of 
the United States within Korea. 


E. F. D. 
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The Korean Ministry of Foreign Affairs 
to the American Embassy 


REPUBLIC OF KOREA 
MINISTRY OF FOREIGN AFFAIRS 


TAEJON, July 12, 1950 


The Ministry of Foreign Affairs of the Kepublic of Ko- 
' rea presents its compliments to the American Embassy 
- and acknowledges the receipt of the Embassy’s note of July 
12, 1950, at Taejon. 

The Ministry has the honor to inform the American 
_ Embassy that the Government of the Republic of Korea is 
glad to accept the propositions as set forth in the Embas- 
sy’s note of July 12, 1950, that: 


! (1) The United States courts-martial may exercise ex- 
clusive jurisdiction over the members of the United States 
Military Establishment in Korea; 

(2) In the event that arrests of Korean nationals by 
the United States forces are made necessary when the for- 
mer are known to have committed offenses against the 
United States forces or its members, such person will be 
delivered to the civil authorities of the Republic of Korea 
as speedily as practicable; and 

(3) The Ministry of Foreign Affairs understands that 
in view of prevailing conditions of warfare, the United 
States forces cannot be submitted to any but United 
States forces; and that courts of the United States forces 
will not try nationals of the Republic of Korea, unless re- 
quested owing to the nonexistence of local courts. 


THE MINISTRY OF FOREIGN AFFAIRS 


Republic of Korea 
Taejon 
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In The 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,053 


H. K. SMALLWOOD, JR., Appellant 
V. 


HONORABLE CLARK M. CLIFFORD, Appellee 


Appeal from ithe United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


Appellee has staked his case for affirmance of the 
District Court's decision in this case on the proposition 
that the courts of the United States have no jurisdiction to 
consider the operation of a Status of Forces Agreement as 
applied to an American serviceman in the custody of American 


military authorities abroad. See, e.g., Brief for Appellee, 


totes 


1/ 
pp. 7-9, 23. Appellee states flatly: 


"The 1966 Korean SOFA having been appro- 
priately authorized by the Korean Mutual De- 
fense Treaty, is immune from further judicial 


| inquiry into its operation." Brief for Appellee, 
a p- 23. (emphasis supplied) 3 


ale Appellee's Brief suggests that Appellant's petition 
| for habeas corpus was premature when filed because his trial 

! in the Korean court had not yet commenced and that this Appeal 
| should be considered "on aes of the case at the moment 


. : o£ filing." Brief for Appellee, f. 7. Such a contention -- 
| if Appellee is indeed relying a claim of prematurity in 
this Court -- is untenable. ellant's trial in the Korean 


: Court was complete, oxcept for vereict ane sentencing. sf 

, the time the District Court dismissed his petition for habeas 
corpus on June 25, See Exhibit A to Appellant's r 
andum in Opposition to Motion for Summary Affirmance.) The 


Government has heretofore recognized that: 


"The validity of a detention questioned by a 
petition for a writ of habeas corpus is to be 
determined by the conditions existing at the 
time of the final decision thereon [citation 
omitted] and not merely on the basis of the | 
original allegations."' Brief for Respondents 
in Girard v. Wilson, No. 1108, October Term 
195633 < 70S 


Appellant has now been tried, convicted and sentenced 
in the Korean court. His claims of violations of his rights 
are plainly ripe for adjudication in a plenary proceeding 
for that purpose in the District Court, to which we contend 
he is entitled under 28 U.S.C. § 2243. 


v 


ee 


It is the essence and the logical consequence of 


appellee's position that an American serviceman sub jected 
a trial abroad under the purported authority of a Status 
Forces Agreement has no remedy in the courts of the Unite 
States -- no matter how unfair his trial or how egregiou 
the violation of his eee 

Appellee makes no effort to defend or justify the 
bizarre trial procedures to which appellant was subjected 
in the Korean court. See Exhibit A to Appellant's Memorandum 
in Opposition to Summary Affirmance. Instead, appellee denies 
that the courts of the United States have any power even to 
conduct an conte into the legality of appellant's detention, 
much less grant himjan appropriate remedy. Extreme as this 
position is, it is of course essential to appellee's effort 
to uphold the decision below. Unless the District Court lacks 
27 Appellant has alleged in specific factual detail that 
the trial to which he was subjected in the Republic of Korea: 
(1) violated his rights under the United States Constitution; 
(2) departed from the procedural guarantees in the United 
States-Republic of Korea SOFA itself; and (3) denied him jus- 


tice under the internationally accepted standard of proce- 
dural justice for aliens in another country. 


jurisdiction even to consider appellant's claims, it is re- 


quired by\28 U.S.C, § 2243-and the applicable authorities to 


-* 


hold an evidentiary hearing in which appellant will have 
3/ 


chance to prove his case. 


'th 


We submit that appellee's attempt to justify dismissal 


of appellant's petition for habeas corpus without a hearing 


on jurisdictional grounds must fail. This contention is| 


contrary to the governing statute, 22 U.S.C. §§ 2241 et seq., 


and the authorities, It derives no support from appellee 


principal authority, Wilson v. Girard, 354 U.S. 524 (1947), 


which indeed points directly in the opposite direction. 


's 


There is nothing in the federal habeas corpus statute 


which justifies depriving federal courts of jurisdiction 


‘to 


hear claims brought by American servicemen based on the opera- 


tion of Status of Forces Agreements as applied to them. 


| 


(The 


jurisdiction of the federal courts under the habeas Sorat 


3/ As this Court has settled, when the District Court 


has jurisdiction and a factual issue is presented, there | 


is "no discretion to withhold the writ." Stewart v. Overholser, 


87 U.S. App. D.C. 402, 407, 186 F.2d 339, 344 (1950). 


aie 


act is unqualified. The act contains no exemptions for Ameri- 


4/ 


can servicemen abroad or any other category of persons. The 
Supreme Court has said: 


"It [the writ of habeas corpus] is not now and 

never has been a static, narrow, formalistic 

remedy; its scope has grown to achieve its grand 
purpose -~- the protection of individuals against 
erosion of their right to be free from wrongful 
restraints upon their liberty." Jones v. Cunningham, 
371 U.S. 236, 243 (1963). 


In short, under the federal habeas corpus act,>there 


are den access 


to the courts for vindication of their rights. ~All that is 


is no class of constitutional nonpersons, wh 


required is that the petitioner be "in-custody," as to which 


there is no dispute in this case, and that he assert that 


——: 


ee Ee 


his detention is in violation of his constitutional and other 
legal rights. As the Supreme Court has said, "the great 


writ" of habeas corpus is: 


4/ As the Supreme Court recently observed, the Act of 
1867, 14 Stat. 385, which is the fountainhead of the current 
habeas corpus statute, "made the writ available to ‘any per- 
son .. . restrained of his or her liberty in violation of 
the constitution, or of any treaty or law of the United States.'" 
Peyton v. Rowe, 391 U.S. 54, 58 n. 10 (1968). (emphasis 
supp lied) 


eke 


“shaped to guarantee the most fundamental of 
all rights, [and] to provide an effective and 
speedy instrument by which judicial inquiry 
may be had into the legality of the detention 
of a person." Carafas v. LaVallee, 391 U.S. 
234, 238 (1968). 5/ 
| 
Appellee's position that there is a jurisdictional bar 
to the judicial examination of appellant's claims -- and the 
| 
claims of any American serviceman arising from the application 
of a SOFA -- amounts to the suspension of the writ of habeas 
corpus for American servicemen who are sent abroad. What 
reasons of state or purported expediencies of foreign policy 


can justify such an inroad on both the substantive guaranties 


afforded by the Constitution and the procedural protections 


S/ The Government has not always been so strict in its 


attitude toward the habeas corpus jurisdiction of the federal 
courts. It stated in its brief in Girard v. Wilson, supra: 


"The Government's present position is that the 
implications of . . . [Reid v. Covert], as well 
as of other decisions . . . militate against 

any construction of 28 U.S.C. 2241, supra, which 
would deprive an American citizen overseas of 
the constitutionally-protected remedy of habeas 
corpus, where the requirements of custody are 
shown."' Brief for Respondents, No. 1108, October | 
Term 1956, p. 7 n. 2. 


oe 
of the writ of habeas corpus? “Can the Government seriously 


contend that if the United States entered into a Status of 
a ge eo” BOR LY Mar ake ENOL) La PU Ey SE pap eta crae en eanoe 


ne we OO 


Forces Agreement -- under which American servicemen abroad 
en es enna ap TTA Trt, 


_—_— 


ene me 


nl 


ae 
could be subjected to trial by ordeal, or trial by combat, 
st rete eeneenrrne enna 
or summary punishment without trial in a foreign court -- no 
Rn eel a A aah oy OE ce ee 
American court would even have jurisdiction to inquire 


bier Seah ee pie felines ee EE a federal consti- 
tutional rights? If appellant's detailed and specific fac- 
tual allegations about Korean trials are true, his case 
differs only in degree from those modes of "trial." In 
principle, Smallwood's case does not differ at all. In 
effect, appellee is contending that even if appellant was 
tried and convicted without minimal standards of due process, 
even if the Republic of Korea has breached its obligations 
to the United States and to appellant under the SOFA itself, 
and even if the Republic of Korea has denied justice to 
appellant under the international standard of justice, no 
court of the United States has any power to do anything about 


it. We submit that such a proposition is self-refuting and 


~8- | 


so destructive of the rule of law that this Court must reject 


it. 
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f Wilson v. Girard, supra, offers no warrant for the 


~ 


all ee | - 
position~that-thé federal courts are powerless even to inquire | 


into the operation of a Status of Forces —s its 
application to an American serviceman abroad. /There the | 
Supreme Court itself faaaieed into the application of the 
United States-Japan SOFA to Girard and said: 
"We find no constitutional or statutory barrier j 
cee provision as applied here." 354 U.S. at# | 


Moreover, the Court plainly indicated that American 
courts are empowered to inquire into constitutional and | 
statutory claims J the application of a Status 


of Forces Agreement. ‘For immediately after finding " 


constitutional or statutory barrier” in Girard's case, the 
_—————aemmenenen wall 


Court stated: 


"In the absence of such encroachments, the | 
wisdom of the arrangement is exclusively fo 
the determination of the Executive and Legi 
lative Branches." Id. (emphasis supplied) ; 


ay 


It is thus a total misreading of Wilson v. Girard to 


assert, as does appellee, that the Supreme Court intended to 
establish that "questions pertaining to [a SOFA's] internal 
operation are not reviewable by the oye the United 
States." Brief for Appellee, pp. 23-24. “The Supreme Court 
tion to inquire into “constitutional and statutory encroach- 


~———— 


SOFA's to American servicemen. What American courts were 
to be precluded from doing by the decision in Girard was to 
inquire into the "wisdom" of such arrangements with foreign 


governments. e are not challenging in this case the wisdom AG 


of the Executive Branch in making this SOFA with the Republic df 
6/ 


of Korea. We are challenging its application to appellant 

as an encroachment on his individual constitutional rights, 

and all we ask at this point is a chance to prove our case. 
Appellee is also in error in asserting that the 

6/ Others have done so forcefully. See the editorial 


commentary cited in our Brief for Appellant, in the footnote 
at p. 34. 


sak Fra 


Supreme Court in Girard "rejected the substance of the argu- . 


ments now made by appellant" and that its holding "is disposi- 


tive of all the isgues in this case” if the United States- 


Republic of Kor 


for Appellee,/pp. 24, 31. As we have already pointed out 
our Brief, 


question whether Girard would receive a fair trial in the 


he Supreme Court in Girard did not pass on the 


SOFA is found authorized by Treaty. Brief 


in 


Japanese courts, measured by minimal standards of due proces 


of law; furthermore, the District Court in Girard explicitly 


stated that the issue of a fair trial in the Japanese’ courts 


was not before it. See Brief for Appellant, p. 24. 


Appellee's claim here that Girard settled this issue 


flies squarely in the face of the Government's insistence 
in its Brief in Girard that the issue was not present in| 
case. The Government did not argue the question in its 
Brief and explained why: 
"Respondent explicitly disavowed, in the Dis- | 
trict Court, any contention that his trial b | 
Japan would be unfair or unjust." Brief for 


Petitioners in No. 1103, October Term 1956, 
p.- 57 n. 26. 


the 


it T ie 
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The gravamen of appellant's As is that his 


trial in the Korean court was unfair and unjust, in violation 
of his rights under the United States Constitution, the SOFA 
itself, and the international standard of justice. The Su- 
preme Court's decision in Girard cannot reasonably be held to 
be dispositive of those claims. On the contrary, we submit 
that Smallwood's case presents precisely the kind of claims 
which the Supreme Court contemplated could be made the sub- 
ject of judicial determination in American courts -- they 

are specific and detailed claims of the denial of constitu- 
tional and other legal rights, arising from the application 
of a Status of Forces Agreement to an individual American 


serviceman and capable of full factual development in an 
7 
evidentiary hearing. 


Pace, si 


eae 


7/ By way of ag eegedbam of Girard from this case, 
it should be noted™that Girard had not yet been tried in th 
Japanese courts at the time the Supreme Court decided his 
case. Any claims of violation of his rights by Japanese 
court procedures -- had he tried to-raise such claims -- 
might have been considered premature at that time. Here, b 
contrast, Smallwood's trial is complete, his claims are ripe, 
and violations of his rights are already manifest. See 
Exhibit A to Appellant's Memorandum in Opposition to Summa 
Affirmance. The dimensions of these violations can be fully  /\ 
developed in an evidentiary hearing in the District Court. . 
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It should be emphasized that the judicial inquiry |to 


which we contend appellant is entitled under the habeas corpus 


statute is the traditional examination by a federal court 


| 
into the fairness of the procedures employed in a trial. | 


Federal courts perform such an examination routinely in 
numerous cases of both federal and state prisoners seeking 


i] 
j 


relief in habeas corpus and under 28 U.S.C. § 2255. This 
case does not present or require determinations in the area 


of foreign relations which courts are not equipped or able 


to make, such as a decision as to whether a government is 
sovereign in a particular territory. On Saeetions of the 
latter character, American courts ordinarily defer to the 
judgments of the Executive Branch, see National City Bank v. 


Republic of China, 348 U.S. 356, 358 (1955), in part because 


of the Executive's superior fact-gathering capacity on such 
| 

matters; such cases are the hard-core of the "political | 

question” doctrine as applied to issues of foreign relations 


law. 


